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1. Thank you, Chairperson, distinguished members of the Panel. My name is Frances Lisson, 

and I am Australia's Ambassador and Permanent Representative to the World Trade 

Organization.  

2. In this oral statement, I will present Australia’s overarching approach to this dispute. 

Following my remarks, the Head of Australia’s Anti-Dumping Commission, 

Mr Dale Seymour, will provide the Panel with the perspective of Australia's investigating 

authority. Finally, Ms Patricia Holmes, our Senior Legal Counsel, will make a number of 

points regarding Australia’s legal arguments.  

3. Chairperson, Australia was a founding member of the GATT 1947 and is strongly 

committed to liberalisation and the promotion of global trade. We have demonstrated this 

strong commitment through our actions over many years. Today, Australia's import 

weighted average applied tariff is less than one percent. Imports of A4 copy paper from 

Indonesia are not subject to any quotas or tariffs. 

4. Openness to trade has clearly benefitted Australia. And Australia's businesses – including its 

paper industry – are more than willing to compete with foreign producers on the basis that 

all players comply with the rules to which we have all agreed. 

5. Australia thus expects that, when faced with a clear situation of injurious dumping, it is 

entitled to take WTO-consistent measures in response. This is the situation the 

Anti-Dumping Commission faced in this investigation. 

6. And, as the Panel will have noted from the evidence set out in Australia’s first written 

submission, the Anti-Dumping Commission undertook a proper establishment of the facts 

before it and its evaluation of those facts was unbiased and objective, in full accordance 

with the requirements of the Anti-Dumping Agreement and Article 17.6(i), in particular. 
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7. Chairperson, members of the Panel, I would also like to highlight that Australia's 

investigating authority and its domestic review mechanisms, in addition to being fully 

independent and rules based, deal with each investigation on the basis of the specific and 

individual facts on the record. They do not come with a predetermined view and they do not 

take a formulaic approach. They carefully assess the totality of the evidence, in accordance 

with Australia’s anti-dumping system which implements the rights and obligations set out in 

the WTO agreements, and reach a reasoned and justified decision. This is a key element for 

the Panel to consider in assessing the matter before it. 

8. Turning to the specific claims made by Indonesia, which is particularly concerning is the 

apparent disregard of these important considerations. Indonesia does not appear to accept 

that anti-dumping measures imposed consistently with the requirements set out in the WTO 

agreements are an entirely legitimate response to an action – injurious dumping – which has 

been expressly condemned by WTO Members. Rather, Indonesia argues that the 

Anti-Dumping Agreement should be interpreted as if anti-dumping measures were an 

exception, like actions taken pursuant to Article XX of the GATT 1994. I would urge the 

Panel to ensure that it does not allow this attempt at reconstructing the WTO agreements to 

colour its assessment. 

9. Similarly, Indonesia attempts to, in effect, "leap frog" the clear words in the text of the 

Anti-Dumping Agreement to impose new requirements and new limitations on 

anti-dumping measures. One way in which it does this is by arguing that the Anti-Dumping 

Agreement is solely concerned with "international price discrimination" – a term which does 

not appear in any of the relevant WTO agreements. It also argues that government 

intervention can only be addressed through the SCM Agreement and that it cannot, by 

definition, be addressed through the Anti-Dumping Agreement. This is very clearly contrary 

to the basic tenets of the WTO agreements. 
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10. In other instances where it suits Indonesia’s particular arguments, it seeks to remove text 

from the Anti-Dumping Agreement. For example, under Indonesia’s approach, the phrase 

"particular market situation" would be rendered hollow because Indonesia seeks to remove 

the word "particular" and replace it with "exceptional" or "unilateral". Indonesia also seeks 

to entirely delete the word "normally" from Article 2.2.1.1. This approach is clearly 

inconsistent with a correct interpretation done in accordance with the international rules of 

treaty interpretation set out in the Vienna Convention on the Law of Treaties and I would 

urge the Panel to assess carefully the actual text of the Anti-Dumping Agreement rather than 

take the incorrect and ideological approach posited by Indonesia. 

11. Chairperson, members of the Panel, as my colleagues will now explain in more detail, 

Indonesia – on whom the burden of proof in this case clearly falls – has failed to make out 

its case and has failed to make even a prima facie case against the anti-dumping measures 

implemented by Australia on A4 copy paper imports from Indonesia. There is quite clearly 

no incompatibility whatsoever between Australia's anti-dumping duties and the provisions 

of the WTO agreements, as I have no doubt the Panel will ultimately find. 

12. I would like to give the floor now to Dale Seymour, Commissioner of the Anti-Dumping 

Commission. 
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13. Thank you, Ambassador. Chairperson and distinguished members of the Panel. My name is 

Dale Seymour and I am the Commissioner of the Anti-Dumping Commission. 

14. The Anti-Dumping Commission is Australia's investigating authority. It is responsible for 

administering Australia's anti-dumping system. I lead and direct the work of the 

Anti-Dumping Commission. I was appointed for a fixed term to this position by the relevant 

Australian Minister. I am an independent statutory office holder – the statutory powers I 

exercise, including the recommendations I ultimately make in my role as Commissioner, are 

independent from the policy or political considerations of the government of the day. 

15. This is the first time that Australia's anti-dumping system has been considered by a WTO 

Panel. While I sincerely regret that it has come to this, I am confident that once you have 

heard and considered the totality of the evidence in this case, you will find that Indonesia's 

claims are unsupported. 

16. Chairperson, the Anti-Dumping Commission's investigation into imports of A4 copy paper 

from Brazil, China, Indonesia and Thailand was conducted according to the four core 

principles that govern all of the Commission's investigations: independence, transparency, 

evidence based decision-making, and full access to both merits and judicial review. 

17. Almost 150 submissions were received and considered by the Anti-Dumping Commission 

in the course of the investigation that is before this Panel. Fourteen of these were from the 

Government of Indonesia. An additional thirty-nine of them were from the Indonesian 

exporters. The Anti-Dumping Commission also met twice with representatives of the 

Government of Indonesia in the course of the investigation – once in person and once via 

videoconference. The records of these meetings are available on the Electronic Public 

Record. 

18. In fact, there are 226 documents on the Electronic Public Record in respect of this 

investigation. Many constitute submissions from interested parties and the Anti-Dumping 

Commission's consideration of those submissions. 

19. The Anti-Dumping Commission's establishment of the facts was proper and its evaluation of 

those facts in light of Australia's laws, regulations and policies – which implement and are 

fully consistent with Australia's obligations under the WTO agreements – was unbiased and 

objective. 
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20. I would like to illustrate this, if I may, by detailing the overall outcomes of this investigation 

and the different conclusions that were reached by the Anti-Dumping Commission on the 

question of "particular market situation" in respect of China and Indonesia. 

21. Indonesia accuses Australia of having "latched onto a new found meaning of "particular 

market situation" that was not envisioned by the parties"1 and which we resort to "when the 

price of an input is allegedly distorted"2. It further accuses Australia of ignoring domestic 

market prices in determining the normal value "whenever a producer obtains and uses low 

price inputs".3 

22. I think it is telling that the applicant in the investigation before this Panel alleged a 

"particular market situation" in respect of both Indonesia and China. However, the 

Anti-Dumping Commission rejected the applicant's "particular market situation" claim in 

respect of China and thus did not discard the Chinese domestic prices in determining the 

normal value for the Chinese exporters. Unlike the situation in the Indonesian domestic 

market, the domestic price of A4 copy paper in China was consistent with regional 

benchmarks. 

23. The Anti-Dumping Commission found that the Government of China exerted significant 

influence over the size and structure of the hardwood pulp industry in China,4 that this 

intervention had likely distorted the domestic price of hardwood pulp in China,5 and that 

subsidies from the Government of China had likely distorted the A4 copy paper market in 

China.6 

  

                                                 
1 Indonesia's first written submission, para. 30. 
2 Indonesia's first written submission, para. 2. 
3 Indonesia's first written submission, para. 57. 
4 Final Report, Exhibit IDN-04, section A2.2, p. 146. 
5 Final Report, Exhibit IDN-04, section A2.8.1, p 153. 
6 Final Report, Exhibit IDN-04, section A2.8.4, p 160.  
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24. However, as part of its unbiased and objective assessment, the Anti-Dumping Commission 

found that the interventions and distortions in the Chinese hardwood pulp and paper markets 

were not sufficient to render the domestic price of A4 copy paper in China unsuitable to use 

as the basis for determining the normal value of A4 copy paper.7 The applicant's "particular 

market situation" claim in relation to the Chinese exporters was therefore rejected by the 

Anti-Dumping Commission. 

25. I would also like to point out that the countervailing duties investigation in respect of 

Indonesia was terminated because the Anti-Dumping Commission found that the 

countervailable subsidies were negligible in value for certain Indonesian exporters and 

negligible in volume for the exports from Indonesia to Australia.  

26. The Anti-Dumping Commission also found a negative dumping margin for one of the 

Indonesian exporters (Tjiwi Kimia) and Indonesia has not challenged the anti-dumping 

duties imposed on another of the Indonesian exporters (RAK).  

27. With respect to the substitution of pulp costs for certain Indonesian exporters, which is at 

the core of Indonesia’s challenge, the Anti-Dumping Commission carefully considered all 

relevant evidence and argument by interested parties when deriving and adapting an 

appropriate benchmark, including confirming that the benchmark prices were consistent 

with the internal transfer prices recorded in the records of RAK.  

28. Therefore, if I may summarise,: 

 a "particular market situation" was not found in respect of China;  

 we terminated the countervailing duties investigation in respect of Indonesia;  

 we found a negative dumping margin for one Indonesian exporter; 

 we imposed anti-dumping duties on another Indonesian exporter that Indonesia has 

not challenged; and 

                                                 
7 Final Report, Exhibit IDN-04, section A2.8.1, p. 153. 
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 to the extent that Indah Kiat and Pindo Deli had different results to the other 

exporters, it was due to their individual circumstances as properly determined by the 

Anti-Dumping Commission. 

29. I must therefore reject completely Indonesia's insinuation that the Anti-Dumping 

Commission has been complicit in some sort of "attack" on the very principles of the WTO.  

30. To the contrary, this mixture of findings illustrates the Anti-Dumping Commission's proper 

establishment of the facts and its unbiased and objective evaluation of those facts, as 

required by Article 17.6(i) of the Anti-Dumping Agreement. I respectfully remind the Panel 

that it cannot overturn such an evaluation by the Anti-Dumping Commission, even though it 

might have reached a different conclusion. 

31. Before handing over to my colleague, Ms Holmes, I would like to bring to the Panel's 

attention one final aspect of the Anti-Dumping Commission's investigation. In the 

Final Report, the Anti-Dumping Commission expressly stated that "low input costs, of 

themselves, are not determinative of a market situation",8 that "a market situation 

assessment primarily concerns the domestic market for like goods",9 and those conditions in 

a significant input market that do not distort the market for like goods will not sustain a 

market situation finding.10 

32. These statements – and the Anti-Dumping Commission's consequent rejection of the 

"particular market situation" allegation in respect of China – graphically expose that 

Indonesia's arguments in respect of "particular market situation" are wrong. 

33. Thank you. 

  

                                                 
8 Final Report, Exhibit IDN-04, section A2.8.6.3, p. 165. 
9 Final Report, Exhibit IDN-04, section A2.8.5.2, p. 162. 
10 Final Report, Exhibit IDN-04, section A2.8.5.2, p. 162. 
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34. Good morning Chairperson and members of the Panel. 

35. My name is Patricia Holmes and I am the Assistant Secretary of the Trade and Investment 

Law Branch of the Office of Trade Negotiations at the Australian Government Department 

of Foreign Affairs and Trade. 

36. I will refer briefly to key arguments and assertions that Indonesia has made in its first 

written submission in relation to its claims, noting that Australia will not repeat what it has 

already set out in its first written submission.  

37. Firstly, I will address the question of the correct interpretation of "particular market 

situation" in Article 2.2 of the Anti-Dumping Agreement and its application in the specific 

circumstances of this case; secondly, I will refer to the requirement to make a "proper 

comparison" between domestic sales and export prices; thirdly, the disregarding of 

Indah Kiat's and Pindo Deli’s recorded costs for hardwood pulp; fourthly, the construction 

of normal value; and, finally, I will make some remarks regarding the scope of the matter 

which is correctly before this Panel. 

38. Indonesia's first argument in support of its claims is that Australia's "particular market 

situation" finding was based on an incorrect interpretation of that treaty term.  

39. Indonesia asserts that Australia's incorrect interpretation is that a "particular market 

situation" exists "when the price of an input is allegedly distorted"11 or "whenever a 

producer obtains and uses low price inputs".12 

40. But, as Mr Seymour has explained, this is not Australia's interpretation or its practice. 

41. Australia does not find that a "particular market situation" exists every time an input price is 

distorted, or whenever a producer obtains and uses low price inputs – and, in the 

investigation that is before this Panel, the Anti-Dumping Commission undertook a detailed 

and exhaustive consideration of whether a "particular market situation" existed. This 

extended far beyond a consideration of the input prices or the actions of the Government of 

Indonesia.  

  

                                                 
11 Indonesia's first written submission, para. 2. 
12 Indonesia's first written submission, para. 57. 
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42. So, Indonesia's arguments in respect of "particular market situation" clearly fail as Indonesia 

has not correctly described what the Anti-Dumping Commission actually did. Indonesia 

cannot effectively make out a prima facie case when it is basing its case on assertions which 

can be so easily rebutted by a simple examination of Australia’s actions in this investigation 

and Australia’s practice. 

43. Indonesia is also incorrect in its legal interpretation of the term "particular market situation". 

There is no support for Indonesia's argument that the "situation" has to be "exceptional" and 

"unilateral". A "particular market situation" is any condition, state or combination of 

circumstances in respect of the buying and selling of the like product in the market of the 

exporting country that is distinguishable and not general.  

44. Indonesia's second argument is that, contrary to Article 2.2, Australia resorted to a 

constructed normal value "based solely" on the finding of a "particular market situation" and 

did not assess whether the "particular market situation" prevented a proper comparison of 

domestic prices to export prices.13 But that is not what Australia did. 

45. The Anti-Dumping Commission found that there was government intervention in the 

Indonesian forestry and hardwood pulp sectors that materially reduced the cost and price of 

logs and hardwood pulp in Indonesia. It found that the domestic price of A4 copy paper was 

thereby distorted, artificially low and below regional benchmarks. It concluded that the 

domestic price of A4 copy paper was therefore not suitable to use as the basis for the 

"normal value" (that is, that the domestic sales did not "permit a proper comparison"). 

46. The Anti-Dumping Commission therefore clearly assessed the situation and established and 

ultimately concluded that the domestic sales did not "permit a proper comparison" with the 

export price. And, as Mr Seymour outlined, the domestic price of A4 copy paper in China 

was consistent with regional benchmarks and the Anti-Dumping Commission therefore 

rejected the applicant's "particular market situation" claim in relation to the Chinese 

exporters. 

47. Indonesia therefore again rests its case on an assertion which is simply not correct and can 

be shown as such.  

                                                 
13 Indonesia's first written submission, paras. 2, 79, 115. 
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48. So, Indonesia's arguments in respect of "permit a proper comparison" fail. 

49. Indonesia's third argument is that Australia violated Article 2.2.1.1 because it disregarded 

the costs recorded by Indah Kiat and Pindo Deli even though the records were in accordance 

with generally accepted accounting principles in Indonesia and reasonably reflected the 

costs associated with the production of A4 copy paper in Indonesia.  

50. But Article 2.2.1.1 only requires that costs "normally" be calculated on the basis of the 

records, provided that the two conditions are met. When the circumstances are not normal 

and ordinary, an investigating authority is not required to calculate the costs on the basis of 

the exporters' records, even if the two conditions are met.  

51. And, with respect to the hardwood pulp component of the records of Indah Kiat and 

Pindo Deli, the circumstances were not normal and ordinary. Those records reflected the 

"particular market situation", so using them to determine the constructed normal value 

would have rendered the determination of a constructed normal value inutile. 

52. So, Indonesia's argument in respect of the discarding of the hardwood pulp component of 

the costs in the exporters' records fails. 

53. Indonesia's fourth argument is that, in determining the constructed normal value under 

Article 2.2, Australia merely substituted the Indonesian producers’ recorded cost for 

hardwood pulp with a benchmark price for hardwood pulp manufactured in Brazil and 

South America.14 Moreover, it argues that the "pulp benchmark" had "no connection 

whatsoever to Indonesia".15 These arguments are untrue. 

  

                                                 
14 Indonesia's first written submission, para. 155. 
15 Indonesia's first written submission, para. 166. 
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54. The Anti-Dumping Commission provided a reasoned and adequate explanation as to why it 

chose the "pulp benchmark" that it used. It checked whether there were suitable domestic 

prices or import prices that could be used and concluded that there were not. It found that 

the benchmark prices used to derive the "pulp benchmark" were consistent with the 

hardwood pulp transfer prices in the records kept by one of the other Indonesian exporters. 

It checked the alignment of South American eucalyptus pulp and traded Indonesian acacia 

pulp prices. It determined that growing costs for acacia pulpwood in Indonesia were not 

significantly less than growing costs for eucalyptus pulpwood in South America. It noted 

that the Government of Indonesia and the Indonesian hardwood pulp producers had 

provided no evidence to support their claims that it was cheaper to produce acacia pulpwood 

in Indonesia than in other Asian or South American countries and, therefore there was no 

inherent comparative advantage. And, indeed, Indonesia appears to have abandoned this line 

of argument in the current proceedings. 

55. So, Indonesia's argument in respect of the use of the "pulp benchmark" fails as well. 

56. I am sure that over the next two days we will engage in extensive discussions of the 

Anti-Dumping Commission's investigation and on the meaning of particular terms and 

phrases in the GATT 1994 and the Anti-Dumping Agreement – we welcome that discussion. 

57. However, in undertaking this process it is vital to recall at all stages that it is for Indonesia 

to make out a prima facie case and ultimately to prove its claims.  

58. The first, second and fourth Indonesian arguments all fail on a factual basis – they simply 

misrepresent what the Anti-Dumping Commission did.  

59. And the third Indonesian argument is based on a clear misreading of the obligations of the 

Anti-Dumping Agreement – Indonesia reads out the word "normally" from Article 2.2.1.1 

and ignores the finding of the Appellate Body in EU – Biodiesel (Argentina) that the records 

must lead to an "appropriate proxy" for the domestic sales price when the normal value can't 

be determined on the basis of domestic sales. 
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60. There are two further aspects of Indonesia's arguments that I would like to briefly discuss. 

61. The first aspect is that, notwithstanding that it is taking an "as applied" case and not an "as 

such" case, Indonesia places great emphasis on the fact that the phrase "competitive market 

costs" appears in Australia's anti-dumping regulations but not in the Anti-Dumping 

Agreement. 

62. Like many other countries, treaties to which Australia is a party are not self-executing. 

Rather, Australia operates a dualist legal system under which its treaty obligations are given 

effect via domestic laws and regulations that are enacted by its Parliament and Executive. 

These laws and regulations may or may not mirror the language of the underlying treaty – 

and, in my experience, they usually don't – but it is a requirement of Australia's legal system 

that they be consistent with the relevant treaty obligations. 

63. The Panel's duty in this "as applied" dispute is to determine whether or not Indonesia has 

made out its claims that, when Australia applied its domestic laws and regulations in the 

particular anti-dumping investigation that is before this Panel, Australia acted inconsistently 

with the provisions of the GATT 1994 and the Anti-Dumping Agreement that Indonesia has 

cited. 

64. The second aspect is that Indonesia incorrectly argues that "dumping" and the 

Anti-Dumping Agreement are solely concerned with "international price discrimination" (or 

"price discrimination"). This incorrect argument permeates and infects its entire first written 

submission, and indeed its opening statement. It leads Indonesia to seemingly conclude, 

incorrectly, that a domestic price will "permit a proper comparison" with the export price 

whenever there is a domestic price to compare to an export price. In fact, Indonesia argues 

that "the Anti-Dumping Agreement limits the imposition of anti-dumping duties to when an 

exporter sells at export prices that discriminate; that is, are at prices below the domestic 

market price"16 and that anti-dumping duties are limited to "situations where there is price 

discrimination".17 

65. But nowhere does Indonesia refer to any provision of the GATT 1994 or the Anti-Dumping 

Agreement that contains the term "international price discrimination" or the term 

                                                 
16 Indonesia's first written submission, para. 101. 
17 Indonesia's first written submission, para. 107. 
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"price discrimination". And that is because these terms do not appear anywhere at all in the 

GATT 1994 or the Anti-Dumping Agreement.  

66. Of course, when the "normal value" is based on the "domestic price", dumping can be seen 

as "international price discrimination". This is the context in which "international price 

discrimination" has been referred to by the Appellate Body. 

67. But when the "normal value" is based on a constructed normal value – as is clearly 

permitted in circumstances like those before this Panel – dumping arises if the export price 

is less than that constructed normal value. In such a case, dumping does not arise from 

"price discrimination" because the domestic prices have been properly discarded in the 

determination of "normal value". But dumping occurs nonetheless. And if that dumping 

causes material injury to an industry, then the WTO agreements permit the imposition of 

anti-dumping duties. 

68. I would urge the Panel not to adopt this obviously incorrect argument by Indonesia. 

69. Finally, I would like to clarify Australia's position in respect of whether the records of 

Indah Kiat and Pindo Deli satisfied the second condition in the first sentence of 

Article 2.2.1.1. Australia wishes to clarify that it has not conceded this point and that it is 

not necessary for the Panel to consider this question. This is because, as set out in 

Australia's first written submission and as I mentioned earlier, the proper interpretation of 

Article 2.2.1.1 is that where the circumstances are not normal and ordinary, the investigating 

authority is not required to calculate costs on the basis of records kept by the exporter under 

investigation, even if the two conditions in Article 2.2.1.1 are satisfied. And the 

Anti-Dumping Commission, in the investigation before this Panel, was faced with 

circumstances that were not normal and ordinary with respect to Indah Kiat and Pindo Deli. 

70. On behalf of the Government of Australia, I would like to conclude by thanking the Panel 

and the members of the Secretariat staff for their hard work in preparing for this first 

substantive meeting with the parties. We look forward to the remainder of the proceedings 

this week and to answering your questions.  

71. Thank you. 

 


