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I. INTRODUCTION 

 Australia was a founding member of the GATT 1947 and is an original member of the 

World Trade Organization. We believe in the liberalisation of markets and in low tariffs – our 

import weighted average applied tariff is less than one percent. Australia's businesses are willing 

and able to compete with foreign producers on a level playing field. 

 The rules on dumping set out in the GATT 1994 and the Anti-Dumping Agreement are 

designed to secure such fair conditions of trade and to provide a means for WTO Members to 

respond to the damage caused by unfair trade.1 

 The dispute that is before this Panel is not about a government intervention – like wage 

laws, property rights, air pollution limits or the general level of corporate taxation – that simply 

sets up the regulatory framework in which Indonesia's business sector operates.  

 Rather, in this case, the Indonesian government strategically intervened through a range 

of policies and programs in the timber and hardwood pulp sectors of its domestic economy. That 

strategic intervention materially lowered the cost and price of timber and hardwood pulp – the 

latter being the major input to A4 copy paper – and the producers of that A4 copy paper chose to 

reflect that government intervention in the price at which they sold A4 copy paper domestically 

and chose to sell the A4 copy paper in Australia at a price below its full cost of production. 

 The irony in Indonesia's position is inescapable. It seeks to use the WTO system of rules 

– which are dedicated to secure competitive trade and open, fair and undistorted competition2 – 

to protect government intervention that is dedicated to the exact opposite. 

  

                                                 
1 The WTO's "Principles of the trading system" provides that: "The rules on non-discrimination — MFN and 
national treatment — are designed to secure fair conditions of trade. So too are those on dumping (exporting at 
below cost to gain market share) and subsidies. The issues are complex, and the rules try to establish what is fair or 
unfair, and how governments can respond, in particular by charging additional import duties calculated to 
compensate for damage caused by unfair trade" (see Understanding the WTO: Basics Principles of the Trading 
System, accessed 10 February 2019, https://www.wto.org/english/thewto_e/whatis_e/ tif_e/fact2_e.htm (Principles 
of the Trading System), Exhibit AUS-20, p. 4).  
2 The WTO's "Principles of the trading system" provides that: "The WTO is sometimes described as a “free trade” 
institution, but that is not entirely accurate. The system does allow tariffs and, in limited circumstances, other forms 
of protection. More accurately, it is a system of rules dedicated to open, fair and undistorted competition" (see 
Principles of the Trading System, Exhibit AUS-20, p. 4). 
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 Indonesia argues that Australia's interpretation of "particular market situation" constitutes 

an "attack" on "the very principles of liberalizing and promoting global trade on which the WTO 

was founded".3 But it is the action of Indonesia, not the action of Australia, that is incompatible 

with the WTO's principles and its system of rules. 

 In order to protect its government interventions, Indonesia advocates an unduly 

restrictive reading of the Anti-Dumping Agreement that is inconsistent with a proper Vienna 

Convention analysis of its terms. Indonesia's incorrect interpretations would significantly curtail 

the rights of WTO Members to counteract injurious dumping and would hinder, rather than 

promote, the securing of open, fair and undistorted competition. 

 For example, Indonesia argues that a "particular market situation": 

 must be an "exceptional" and a "unilateral" situation,4 even though "particular" does not 

mean either of those things, as demonstrated by Indonesia's own dictionary definitions; 

 must be "capable of preventing a proper comparison of domestic to export prices",5 

which improperly conflates the "permit a proper comparison" analysis and the "particular 

market situation" analysis; and 

 cannot exist where any of the circumstances that led to the "situation" constituted a 

"subsidy" within the terms of the SCM Agreement,6 which is not supported by the words 

of any covered agreement, or by any jurisprudence. 

  

                                                 
3 Indonesia's first written submission, para. 30. 
4 See, for example, Indonesia's first written submission, para. 72. 
5 Indonesia's written response to question 2(a) from the Panel following the first substantive meeting with the 
Parties, p. 7. (emphasis original) See also Indonesia's written response to question 5 from the Panel following the 
first substantive meeting with the Parties, p. 11. 
6 See, for example, Indonesia's first written submission, para. 45 and Indonesia's written response to question 10(d) 
from the Panel following the first substantive meeting with the Parties, pp. 15-17. 
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 Indonesia further argues that "Australia's finding is indistinguishable from a finding the 

[Government of Indonesia] provided a low-priced input for less than adequate remuneration".7 

However, this ignores the numerous other circumstances found by the Anti-Dumping 

Commission in its "particular market situation" analysis, including the (unchallenged) finding 

that the price of A4 copy paper in Indonesia was artificially low, was significantly below 

regional benchmarks, and reflected the lowered cost and price of logs and hardwood pulp in 

Indonesia that resulted from the programs and policies of the Government of Indonesia.8 

 Indonesia also:  

 finds it "particularly troublesome … that Australia investigated and measured whether the 

[Government of Indonesia] was providing inputs for less than adequate remuneration and 

Australia determined any benefits were at such low levels that they were not actionable 

under the SCM Agreement";9 and  

 maintains that "Australia's subsidy investigation revealed" that "the alleged distortion in 

the price of timber" was "minimal".10 

 That is factually incorrect. In the countervailing duty investigation, the Anti-Dumping 

Commission considered whether the Government of Indonesia was providing access to, and use 

of, land (not whether it was providing timber and hardwood pulp) at "less than adequate 

remuneration". Furthermore, the "benefit" calculation for that subsidy did not measure the 

amount by which Indonesian timber prices were reduced by the government intervention. 

  

                                                 
7 Indonesia's written response to question 10(c) from the Panel following the first substantive meeting with the 
Parties, p. 14. 
8 See Australia's first written submission, paras. 114-115. 
9 Indonesia's written response to question 10(c) from the Panel following the first substantive meeting with the 
Parties, pp. 14-15. 
10 Indonesia's written response to question 28(b) from the Panel following the first substantive meeting with the 
Parties, p. 22. 
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 What Indonesia actually seeks through its submissions in this dispute is to obtain an 

interpretation of the Anti-Dumping Agreement that would:  

 prohibit WTO Members from taking any action under the Anti-Dumping Agreement 

where any aspect of the investigating authority's analysis leading to the finding of 

"dumping" concerns government intervention, except pursuant to the limited 

circumstances set out in the second Ad Note to Article VI:1 of the GATT 1994 and the 

second Ad Note to Articles VI:2 and VI:3 of the GATT 1994; and 

 permit WTO Members to engage freely in any government intervention in order to 

support a particular sector that causes material injury to the domestic industry of another 

WTO Member, so long as that government intervention falls outside the purview of the 

SCM Agreement, the second Ad Note to Article VI:1 of the GATT 1994, and the second 

Ad Note to Articles VI:2 and VI:3 of the GATT 1994.  

 It should not be the case that a WTO Member is left without redress where one of its 

industries is materially injured as a result of government intervention that does not come within 

the definition of "subsidy" in the SCM Agreement, the second Ad Note to Article VI:1 of the 

GATT 1994, or the second Ad Note to Articles VI:2 and VI:3 of the GATT 1994. There is 

nothing in any covered agreement that prevents that sort of government intervention being 

countered via the GATT 1994 and the Anti-Dumping Agreement where the requirements of 

those treaties have been met. 

 Indonesia further submits that, on the proper interpretation of "permit a proper 

comparison", even if there was a "particular market situation", domestic sales "permit[ted] a 

proper comparison" to export prices because:  

 the same hardwood pulp was used in the A4 copy paper that was sold domestically and in 

the A4 copy paper that was exported; and 

 the export price was therefore also affected by the lowered cost and price of timber and 

hardwood pulp.  
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 But that is irrelevant to the question of whether the domestic sales "permit[ted] a proper 

comparison" to the export price within Article 2.2. Like all of the other circumstances permitting 

the discarding of the domestic price in the determination of "normal value", the focus is on 

whether the domestic sales (and prices) are suitable to use as the basis for the normal value, not 

on what might, or might not, be occurring with the export price. 

 In addition, Indonesia interprets Article 2.2.1.1 as if it doesn't include the word 

"normally" and interprets "cost of production in the country of origin" in Article 2.2 in such a 

way as to improperly exclude a portion of the cost of production. 

 Contrary to the arguments of Indonesia, the Anti-Dumping Commission was correct to 

discard the (unsuitable) amounts in the records of Indah Kiat and Pindo Deli for hardwood pulp. 

It also correctly calculated the constructed normal value by reference to a properly adapted 

out-of-country benchmark for hardwood pulp. The Anti-Dumping Commission therefore 

properly derived the cost of production of A4 copy paper in Indonesia, consistently with 

Articles 2.2 and 2.2.1.1.  

 The Anti-Dumping Commission found that the export price was lower than this 

constructed normal value, indicating the existence of dumping, and determined that dumping had 

caused material injury to the Australian A4 copy paper industry. That is precisely the injurious 

dumping that is condemned by WTO Members. 

 Contrary to the intimations made by Indonesia, Australia's interpretations of "particular 

market situation" and "permit a proper comparison" in Article 2.2 do not allow WTO Members 

to discard domestic prices as the basis for the "normal value" whenever there is any distortion 

arising out of a government action or circumstance.11 

  

                                                 
11 Indonesia's written response to question 10(b) from the Panel following the first substantive meeting with the 
Parties, p. 14. 
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 Rather, there must be a condition, state or combination of circumstances in respect of the 

buying and selling of the like product in the market of the exporting country that is 

distinguishable and not general. And it must be the case that, because of that "particular market 

situation", using the domestic price as the basis for the "normal value" would not allow an 

investigating authority to conduct a suitable and accurate comparison to:  

 ascertain whether the like product is to be considered as being dumped; and/or 

 determine the margin of dumping.12 

 Australia also wishes to emphasise that its interpretations of "normally" in Article 2.2.1.1 

and "cost of production in the country of origin" in Article 2.2 do not allow WTO Members to 

substitute all of the costs of the exporter and replace them with out-of-country costs in 

determining a constructed normal value.13  

 In fact, investigating authorities are subject to significant constraints on the actions they 

can take when, because of a "particular market situation", domestic sales "do not permit a proper 

comparison" with the export price. Under the Anti-Dumping Agreement: 

 the investigating authority is limited to replacing domestic prices with a constructed 

normal value or a third country export price in determining the "normal value"; and 

 in the case of the former, the investigating authority must comply with the requirements 

of Article 2.2 and its relevant subparagraphs, including that it must derive the "cost of 

production in the country of origin", not the "cost of production" in some other country. 

 In accordance with those provisions, Australia's action was measured – it sought to 

counter the clear government-induced situation in the Indonesian A4 copy paper market that 

resulted from specific government policies aimed at the timber and hardwood pulp sectors by 

using a constructed normal value as the normal value, which it properly calculated as the "cost of 

production in the country of origin plus a reasonable amount for administrative, selling and 

general costs and for profits" within the meaning of Article 2.2. 

                                                 
12 Australia's first written submission, para. 133. 
13 In this regard, Australia's interpretations are not the equivalent of the "analogue" and "surrogate" methodologies 
employed by some WTO Members to determine the constructed normal value under the second Ad Note to 
Article VI:1 of the GATT 1994 and Section 15 of China's Accession Protocol. 
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 Indonesia has failed to establish that Australia's action violated any provision of the 

GATT 1994 or the Anti-Dumping Agreement and, in fact, Australia has demonstrated that its 

actions were entirely WTO-consistent. In addition, the submissions and evidence before the 

Panel in this dispute establish that the Anti-Dumping Commission: 

 properly established the facts;14 

 evaluated them in an unbiased and objective manner;15 and 

 provided a reasoned and adequate explanation as to: (i) how the evidence on the record 

supported its factual findings; and (ii) how those factual findings supported the overall 

determination.16 

 Given the above – and recalling the level of deference accorded to an investigating 

authority under Article 17.6 of the Anti-Dumping Agreement – Australia respectfully submits 

that the Panel reject all of Indonesia's claims.  

                                                 
14 Article 17.6(i) of the Anti-Dumping Agreement. 
15 Article 17.6(i) of the Anti-Dumping Agreement. 
16 Appellate Body Report, US – Countervailing Duty Investigation on DRAMS, para. 186. 
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II. THE SCOPE OF INDONESIA'S CLAIMS 

 Australia understands that Indonesia's allegations that: 

 the Anti-Dumping Commission's establishment of the facts was not proper; and 

 the Anti-Dumping Commission's evaluation of those facts was not unbiased and objective 

relate solely to the fact that Indonesia considers that the measures it has challenged did not rest 

upon a proper interpretation of the terms "particular market situation" and "permit a proper 

comparison" within Article 2.2.17 

 That is, Australia understands that Indonesia's argument is that if the Panel were to find 

that the measures of Australia that Indonesia has challenged did not rest upon a "permissible 

interpretation"18 of the terms "particular market situation" and "permit a proper comparison" in 

Article 2.2 then it would automatically follow that: 

 the Anti-Dumping Commission's establishment of the facts was not proper; and 

 the Anti-Dumping Commission's evaluation of those facts was not unbiased and 

objective. 

  

                                                 
17 See, for example, Indonesia's written response to question 2(b) from the Panel following the first substantive 
meeting with the Parties, p. 8; Indonesia's written response to question 11 from the Panel following the first 
substantive meeting with the Parties, p. 17; and Indonesia's written response to questions 3 and 34 from the Panel 
following the first substantive meeting with the Parties, pp. 8-9.  
 
Australia understands that Indonesia is not arguing in these proceedings that: (a) the Anti-Dumping Commission's 
establishment of the facts set out in paragraph 114 of Australia's first written submission was not proper; or (b) the 
Anti-Dumping Commission's evaluation of those facts was not unbiased and objective; beyond its argument that 
Australia's legal interpretation of "particular market situation" and "permit a proper comparison" "renders 
Australia’s establishment of the facts not proper and evaluation biased and not objective pursuant to Article 17.6(i) 
of the Anti-Dumping Agreement" (Indonesia's written response to questions 3 and 34 from the Panel following the 
first substantive meeting with the Parties, p. 9). 
18 Article 17.6(ii) of the Anti-Dumping Agreement. 
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 Conversely, Australia understands that if the Panel were to find that the measure of the 

Anti-Dumping Commission did rest upon a "permissible interpretation" of the terms "particular 

market situation" and "permit a proper comparison" in Article 2.2 then Indonesia does not 

contest that: 

 the Anti-Dumping Commission's establishment of the facts was not proper; or 

 the Anti-Dumping Commission's evaluation of those facts was not unbiased and 

objective. 

 As such, it appears that Indonesia's arguments in support of its claims are solely 

concerned with the proper legal interpretation of Articles 2.2 and 2.2.1.1 and are not separately 

concerned with the Anti-Dumping Commission's establishment of the facts or the Anti-Dumping 

Commission's evaluation of those facts. In this regard, Indonesia states that: 

It is within the Panel's authority to find Australia's establishment of the facts 
was proper and evaluation of the facts was unbiased objective [sic].19 

 In light of the arguments of Indonesia,20 and in order to allow Australia to fully defend 

this matter, Australia respectfully requests that the Panel: 

 advise Australia if it requires any additional argumentation or information from Australia 

in order to "determine whether the [Anti-Dumping Commission's] establishment of the 

facts was proper and whether [its] evaluation of those facts was unbiased and objective" 

within the terms of Article 17.6(i) of the Anti-Dumping Agreement; and 

 provide Australia with an opportunity to provide any such additional argumentation or 

information.21 

                                                 
19 Indonesia's written response to question 3 and 34 from the Panel following the first substantive meeting with the 
Parties, pp. 8-9. 
20 Including those contained in Indonesia's written response to question 27 from the Panel following the first 
substantive meeting with the Parties, p. 22, and Indonesia's written response to question 29 from the Panel following 
the first substantive meeting with the Parties, pp. 23-24. 
21 In this context, Australia recalls that the Panel has received an amicus curiae submission in this dispute. Australia 
notes that with regard to questions of fact, the Panel may only consider the facts which were before the 
Anti-Dumping Commission when it made its determination; the Panel cannot overturn the Anti-Dumping 
Commission’s evaluation of the facts if its establishment of those facts was proper and its evaluation was unbiased 
and objective, pursuant to Articles 17.5(ii) and 17.6(i) of the Anti-Dumping Agreement. To the extent the 
submission raises questions of WTO law, Australia does not consider these relevant to the dispute. 
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III. INDONESIA HAS FAILED TO DEMONSTRATE THAT AUSTRALIA 

ACTED INCONSISTENTLY WITH ARTICLE 2.2 IN DISCARDING 

INDONESIAN DOMESTIC PRICES IN DETERMINING THE 

"NORMAL VALUE" 

A. INDONESIA MISREPRESENTS THE PRACTICE AND FINDINGS OF THE 

ANTI-DUMPING COMMISSION IN RELATION TO "PARTICULAR MARKET 

SITUATION" AND "PERMIT A PROPER COMPARISON" 

1. Indonesia's first written submission 

 Indonesia's claims and arguments in its first written submission in respect of "particular 

market situation" and "permit a proper comparison" were predicated on incorrect descriptions of 

the practice and findings of the Anti-Dumping Commission.22 

 As set out in Australia's first written submission: 

 contrary to Indonesia's submissions, Australia does not find that a "particular market 

situation" exists every time that an input price is distorted – and, in the investigation that 

is before this Panel, the Anti-Dumping Commission undertook a detailed and exhaustive 

assessment of whether a "particular market situation" existed. This extended beyond 

considering whether an input price was distorted; 

  

                                                 
In its comments to the Panel on the amicus curiae submission, Indonesia stated that the submission "confirmed a 
central point Indonesia made to the Australian Anti-Dumping Commission, which is that the purpose of Indonesia's 
log export ban is to protect natural resources and the environment in Indonesia." This assertion is incorrect. While 
the purpose behind the export log was raised in submissions made by the Government of Indonesia during the 
investigation, the Government of Indonesia’s main argument during the investigation was that the export log ban did 
not, in fact, apply to the timber used in the manufacture of hardwood pulp and consumed in the production of 
A4 copy paper in Indonesia. The Anti-Dumping Commission investigated this assertion and found it to be incorrect 
(see Final Report, IDN-04, section A2.9.2.6, pp. 170-171 and section A2.9.6.3, pp. 180-182). 
22 Australia's first written submission, paras. 150-155 and Exhibit AUS-12. 
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 contrary to Indonesia's submissions, Australia does consider whether the domestic price 

would "permit a proper comparison" with the export price – and, in the investigation that 

is before this Panel, the Anti-Dumping Commission established and concluded that the 

domestic price was not suitable to use as the basis for the "normal value" i.e. that the 

domestic sales did not "permit a proper comparison" with the export price; and 

 contrary to Indonesia's submissions, Australia demonstrably does not simply proceed 

directly to determining a constructed normal value.23 

2. Indonesia's responses to the Panel's written questions following the first substantive 

meeting with the Parties 

(a) Australia does not interpret "particular market situation" to mean any 

situation that is "not normal" 

 Indonesia continued to misrepresent the practices and findings of the Anti-Dumping 

Commission in its responses to the Panel's written questions following the first substantive 

meeting with the Parties. Indonesia now submits that: 

 Australia interprets "particular market situation" to mean "any situation that is not 

normal";24 and 

 Australia argues that "the "particular market situation" provision [provides] a broad grant 

of authority to Members for disregarding domestic prices any time the investigating 

authority determines something about prices is not "normal"".25 

 Those statements are incorrect,26 and Indonesia has not referred to any document of 

Australia or the Anti-Dumping Commission to support them. 

  

                                                 
23 Australia's first written submission, para. 155. 
24 Indonesia's written response to question 2(b) from the Panel following the first substantive meeting with the 
Parties, p. 8. 
25 Indonesia's written response to question 10(b) from the Panel following the first substantive meeting with the 
Parties, p. 14. 
26 See, for example, Australia's first written submission, paras. 112-117, 131-149 and 154-155; Exhibit AUS-13; and 
Australia's written response to question 33 from the Panel following the first substantive meeting with the Parties, 
paras. 217-222. 
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(b) Australia is not arguing that there was a "particular market situation" 

because a low-price input was used identically to produce merchandise for the 

domestic market and the export market 

 In addition, Indonesia now also states that it is "ask[ing] the Panel for a narrow ruling on 

the specific issue of whether a low-price input used identically to produce merchandise for the 

domestic and export market constitutes a "particular market situation" within the narrow 

meaning of Article 2.2 of the Anti-Dumping Agreement (claim 1) or prevents a proper 

comparison (claim 2)".27 

 However, Australia is not arguing that the "particular market situation" consists of the 

fact that "a low-price input [is] used identically to produce merchandise for the domestic market 

and export market".28 In the investigation that is before this Panel, the Anti-Dumping 

Commission undertook a detailed and exhaustive assessment of whether a "particular market 

situation" existed.  

 Australia has explained that: 

 the lowered cost and price of logs and hardwood pulp, alone, were not the "particular 

market situation" for the purposes of Article 2.2 of the Anti-Dumping Agreement;29 

  

                                                 
27 Indonesia's written response to question 2(b) from the Panel following the first substantive meeting with the 
Parties, p. 8. 
28 Indonesia's written response to question 2(b) from the Panel following the first substantive meeting with the 
Parties, p. 8. 
29 Australia's written response to question 6 from the Panel following the first substantive meeting with the Parties, 
footnote 29. 
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 an integral part of the "particular market situation" finding was that the price of A4 copy 

paper in Indonesia was artificially low,30 was significantly below regional benchmarks,31 

and reflected the lowered cost and price of logs and hardwood pulp in Indonesia that 

resulted from the programs and policies of the Government of Indonesia;32, 33 

 depending on the precise factual circumstances, "a low-price input [that is] used 

identically to produce merchandise for the domestic market and the export market"34 

would likely not constitute a "particular market situation" if the distorted input price had 

no effect on the price of the like product;35 

 there may be situations where a "low-price input [that is] used identically to produce 

merchandise for the domestic market and the export market"36 has no impact on the 

domestic price of the like product – in such a case it is difficult to see how an 

investigating authority could find that a "particular market situation" existed;37 and 

  

                                                 
30 The Final Report states: "The Commission compared Indonesian and Chinese domestic prices with a number of 
regional benchmark prices to determine whether Indonesian and Chinese domestic prices [of A4 copy paper] were 
artificially low" (Final Report, Exhibit IDN-04, section A2.7.4, p. 153). The Final Report also refers to the finding 
of the Anti-Dumping Commission "that Indonesian domestic prices [of A4 copy paper] are artificially low" (Final 
Report, Exhibit IDN-04, section A2.9.2.2, p. 167).  
31 The Final Report states: "[T]he domestic price of Indonesian A4 copy paper is significantly below comparable 
regional benchmarks" (Final Report, Exhibit IDN-04, section A2.9.4, p. 173).  
32 The Final Report states: " … [Government of Indonesia] programs have increased the availability of timber 
relative to demand and hence artificially lower[ed] prices for Indonesian logs and pulp … [W]ithout these 
interventions, the price for timber and pulp would [have] be[en] above prices that prevailed during the investigation 
period and … these higher input costs would [have] be[en] reflected in higher domestic prices for A4 copy paper" 
(Final Report, Exhibit IDN-04, section A2.9.4, p. 174).  
33 See also Australia's first written submission, paras. 114-117. 
34 Indonesia's written response to question 2(b) from the Panel following the first substantive meeting with the 
Parties, p. 8. 
35 Australia's written response to question 13 from the Panel following the first substantive meeting with the Parties, 
para. 82. 
36 Indonesia's written response to question 2(b) from the Panel following the first substantive meeting with the 
Parties, p. 8. 
37 Australia's written response to question 13 from the Panel following the first substantive meeting with the Parties, 
para. 83. 
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 the Final Report of the Anti-Dumping Commission expressly stated that "low input costs, 

of themselves, are not determinative of a market situation",38 that "a market situation 

assessment primarily concerns the domestic market for like goods",39 and that "conditions 

in a significant input market that do not distort the market for like goods will not found a 

market situation finding".40, 41 

 It is thus not the case that, in the investigation that is before this Panel, the Anti-Dumping 

Commission found that the fact that "a low-priced input [was] used equally to produce A4 copy 

paper for the domestic and export markets constitute[d] [the] "particular market situation"".42 

Indonesia is therefore seeking a ruling that is not related to the practice and findings of the 

Anti-Dumping Commission generally or in this case. 

(c) Australia did not find that the APRIL Group was not "affected" by the 

"particular market situation" 

 In support of its assertion that a "particular market situation" did not exist, Indonesia 

argues that: 

Australia found the APRIL Group (half of the market) was not affected by a 
particular market situation because the APRIL Group's pulp costs were 
consistent with regional benchmark prices.43 

 As set out in Australia's responses to the Panel's questions following the first substantive 

meeting with the Parties, Australia did not find that the APRIL Group was "not affected by a 

particular market situation". The combination of circumstances did "affect" all market 

participants, including the APRIL Group. This is notwithstanding the specific amount recorded 

in RAK's44 records for the hardwood pulp it acquired from a related supplier.45 

                                                 
38 Final Report, Exhibit IDN-04, section A2.8.6.3, p. 165. 
39 Final Report, Exhibit IDN-04, section A2.8.5.2, p. 162. 
40 Final Report, Exhibit IDN-04, section A2.8.5.2, p. 162. 
41 See also Australia's opening statement at the first substantive meeting with the parties, para. 31 and Australia's 
written response to question 13 from the Panel following the first substantive meeting with the Parties, para. 84. 
42 Indonesia's written response to question 5 from the Panel following the first substantive meeting with the Parties, 
p. 11. 
43 Indonesia's written response to question 7 from the Panel following the first substantive meeting with the Parties, 
p. 12. 
44 RAK is part of the APRIL Group. 
45 Australia's written response to question 7 from the Panel following the first substantive meeting with the Parties, 
paras. 43-46. 
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 RAK (and the APRIL Group) still got the advantage of the lowered cost and price of logs 

and hardwood pulp in Indonesia. And the price at which they sold A4 copy paper in Indonesia 

was still artificially low, was still significantly below regional benchmarks, and still reflected the 

lowered cost and price of logs and hardwood pulp in Indonesia that resulted from the programs 

and policies of the Government of Indonesia. 

 RAK (and the APRIL Group) simply chose to use an amount for the transfer price of 

hardwood pulp in RAK's records that was different to the amounts used for hardwood pulp in the 

records of Indah Kiat and Pindo Deli. That is why the hardwood pulp component of RAK's 

records was not discarded – it was not because the "particular market situation" did not affect 

RAK (and the APRIL Group). 

 In addition, APRIL Group is not "half of the market" for A4 copy paper in Indonesia. 

Based on the domestic sales of A4 copy paper in Indonesia verified by the Anti-Dumping 

Commission, the domestic sales volume of A4 copy paper in the investigation period was as 

follows: 

 SMG:   [[BCI]] metric tonnes; and 

 APRIL Group:  [[BCI]] metric tonnes.46 

 Based on that verified data, the APRIL Group thus held approximately [[BCI]]% of the 

market for A4 copy paper in Indonesia in the investigation period, not "half of the market".  

  

                                                 
46 See Indonesian Market for A4 Copy Paper: SMG and the APRIL Group: Respective Market Shares: 2015, Exhibit 
AUS-21A (BCI). Exhibit AUS-21A has been derived entirely from facts on the record of the Anti-Dumping 
Commission during the investigation – see Indah Kiat's sales of A4 copy paper in Indonesia: 2015 (extracted 
directly from the record of investigation), Exhibit AUS-21B (BCI); Pindo Deli's sales of A4 copy paper in 
Indonesia: 2015 (extracted directly from the record of investigation), Exhibit AUS-21C (BCI); RAK's sales of A4 
copy paper in Indonesia: 2015 (extracted directly from the record of investigation), Exhibit AUS-21D (BCI); and 
Tjiwi Kimia's sales of A4 copy paper in Indonesia: 2015 (extracted directly from the record of investigation), 
Exhibit AUS-21E (BCI). 
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B. INDONESIA'S VARIOUS INTERPRETATIONS OF "PARTICULAR MARKET 

SITUATION" ARE ALL INCORRECT 

1. Indonesia's first written submission 

 In its first written submission, Indonesia argued that a "particular market situation" is an 

"exceptional set of circumstances affecting comparability of domestic market prices in such a 

way as to affect them unilaterally".47, 48 

 As set out in Australia's first written submission, this interpretation of "particular market 

situation" has no merit because: 

 Indonesia did not conduct a proper Vienna Convention interpretation of the term 

"particular market situation";49 

 Indonesia purported to examine the ordinary meaning of the term "particular market 

situation", but the dictionary definitions of "particular" that it cited did not define that 

word as meaning "exceptional".50 And none of its dictionary definitions contained the 

word "unilaterally" or any word like it;51 

 Indonesia provided no references or support for its assertion that "silence in the 

negotiating history"52 somehow supported its narrow interpretation of "particular market 

situation";53 and 

 the "Draft Recommendation Concerning Treatment of the Practice Known as Input 

Dumping" cited by Indonesia was never adopted by the Committee on Anti-Dumping 

Practices and, in any event, concerned a practice that is not before the Panel in this 

dispute.54 

  

                                                 
47 Indonesia's first written submission, para. 72. 
48 In fact, Indonesia provided at least 12 interpretations of "particular market situation" in its first written submission 
(see Exhibit AUS-14).  
49 Australia's first written submission, para. 158. 
50 Indonesia's first written submission, paras. 36-37. 
51 Australia's first written submission, para. 158. 
52 Indonesia's first written submission, para. 68. 
53 Australia's first written submission, para. 159. 
54 Australia's first written submission, para. 160. 
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2. Indonesia's responses to the Panel's questions 

 Indonesia argued in its written responses to the Panel's questions following the first 

substantive meeting with the Parties that: 

 a "particular market situation" is: 

 a situation that is "capable of preventing a proper comparison of domestic 

to export prices";55 and 

 "a situation that affects the domestic market unilaterally and is capable of 

preventing a proper comparison between normal value and export price";56 

and 

 "something that only affects domestic prices and it must at least be 

capable of preventing them from being compared to export price".57, 58  

 Indonesia also argued that "if the investigating authority determines that the situation 

qualifies as a "particular market situation" because it is capable of preventing a proper price 

comparison of domestic to export price, the investigating authority must still examine whether a 

proper price comparison is, nevertheless, possible".59 

  

                                                 
55 Indonesia's written response to question 2(a) from the Panel following the first substantive meeting with the 
Parties, p. 7. (emphasis original) See also Indonesia's written response to question 5 from the Panel following the 
first substantive meeting with the Parties, p. 11. 
56 Indonesia's written response to question 2(b) from the Panel following the first substantive meeting with the 
Parties, p. 8. 
57 Indonesia's written response to question 2(a) from the Panel following the first substantive meeting with the 
Parties, p. 7. 
58 Indonesia has now put forward at least 15 interpretations of "particular market situation" (see Exhibit AUS-14 and 
Indonesia's written response to question 2(a), question 2(b) and question 5 from the Panel following the first 
substantive meeting with the Parties, pp. 7, 8 and 11). 
59 Indonesia's written response to question 5 from the Panel following the first substantive meeting with the Parties, 
p. 11. 
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 Indonesia thus now appears to be arguing that, in applying Article 2.2 of the 

Anti-Dumping Agreement, an investigating authority must: 

 first decide whether there is a "particular market situation" by investigating whether the 

"situation" (or the "situation that affects the domestic market unilaterally") has the 

qualities that might mean that domestic sales "do not permit a proper comparison" (i.e. be 

"capable" of preventing a proper comparison of the domestic price and the export price); 

and  

 then, if the "situation" does have such qualities, further investigate whether the 

"situation" does, in fact, mean that domestic sales "do not permit a proper comparison" of 

the domestic price and the export price. 

 Like Indonesia's earlier interpretations of the term "particular market situation", this 

interpretation has no basis in the words of the Anti-Dumping Agreement and has not been 

arrived at via a proper Vienna Convention interpretation of the term "particular market 

situation". Rather, it appears to have been invented in order to resolve an obvious problem with 

the claims and arguments that Indonesia presented in its first written submission and which were 

identified by the Panel in Question 2 directed to Indonesia. 

 In addition, this interpretation improperly conflates the two limbs ("particular market 

situation" and "not permit a proper comparison") and, in fact, requires that part of the "such sales 

do not permit a proper comparison" analysis be done as an integral part of the "particular market 

situation" analysis. That is, Indonesia appears to be arguing that the capability of a situation to 

render domestic sales unfit to "permit a proper comparison" is integral to the question of whether 

that situation is a "particular market situation".60 

  

                                                 
60 Australia also notes that Indonesia did not refer to this interpretation in its oral response to question 2 at the first 
substantive meeting with the Parties. 
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C. INDONESIA'S VARIOUS INTERPRETATIONS OF "SUCH SALES DO NOT 

PERMIT A PROPER COMPARISON" ARE ALL INCORRECT 

1. Indonesia's first written submission 

 Indonesia argued in its first written submission that the domestic price will "permit a 

proper comparison" with the export price whenever "price comparisons [are] possible",61 

whenever there is nothing "preventing price comparisons between the domestic sales and export 

sales",62 and whenever there is "the ability to determine whether international price 

discrimination [is] occurring".63 

 However, as explained in Australia's written responses to the Panel's questions following 

the first substantive meeting with the Parties, this approach clearly reads out the word "proper" 

from the term "permit a proper comparison". It was certainly possible for the Anti-Dumping 

Commission to undertake a "comparison" between domestic prices and export prices, but to do 

so would not have been a "proper comparison" under Article 2.2 and the domestic price would 

not have been a "comparable price" as required by Article 2.1 of the Anti-Dumping Agreement 

and Article VI:1(a) of the GATT 1994.64 

  

                                                 
61 Indonesia's first written submission, para. 113. 
62 Indonesia's first written submission, para. 107. 
63 Indonesia's first written submission, para. 2. 
64 Australia's written response to question 15 from the Panel following the first substantive meeting with the Parties, 
paras. 99-102. 
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2. Indonesia's written responses to the Panel's questions following the first substantive 

meeting with the Parties 

 In its written response to Question 15 of the Panel following the first substantive meeting 

with the Parties, Indonesia argued that: 

The word "proper" must be understood in the context of the comparison 
Article 2.1 describes of "the export price of the product exported from one 
country to another" with "the comparable price in the ordinary course of trade, 
for the like product when destined for consumption in the exporting country". 
The purpose of the comparison described in Article 2.1 is to determine whether 
the exporter is engaging in price discrimination by selling for less in the export 
market than in the domestic market. The parties essentially agree that the 
definition of "proper" is "accurate" or "correct".  Consequently, a comparison is 
"proper" when the investigating authority can determine whether the export 
price is lower than the domestic price in an accurate or correct manner.65   

 And in its written response to Question 18 of the Panel following the first substantive 

meeting with the Parties, Indonesia similarly argued that:  

The need to conduct a "proper comparison" instructs the authorities to use 
domestic prices when the domestic price can be compared to the export price 
for the purpose of deciding whether the domestic price is above or below the 
export price.66  

 Again, Indonesia clearly reads out the word "proper" from the term "permit a proper 

comparison". 

  

                                                 
65 Indonesia's written response to question 15 from the Panel following the first substantive meeting with the Parties, 
pp. 17-18. (emphasis added) 
66 Indonesia's written response to question 18 from the Panel following the first substantive meeting with the Parties, 
p. 19. (emphasis added) 
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3. Indonesia's symmetry/asymmetry argument has no merit 

(a) Introduction 

 Indonesia maintains that the Anti-Dumping Commission improperly discarded domestic 

prices in the determination of "normal value" because, inter alia,: 

 "a "particular market situation" is something that only affects domestic prices";67 

 the "low price inputs affected both domestic and export prices";68 

 the "low price inputs"69 "equally affect[ed] [the] domestic and export price [of A4 copy 

paper]";70  

 "[w]hen low priced inputs are used to produce merchandise for domestic sales and export 

in the exact [sic] manner prices remain comparable";71 

 "there was abundant evidence showing domestic and export prices were affected";72 and 

 "sales in the domestic market can only be disregarded when they do not permit a "proper 

comparison" because of a situation that unilaterally affects domestic market prices but 

not export prices".73 

 Australia has explained the incorrectness and the irrelevance of Indonesia's 

"symmetry"/"asymmetry" argument.74 The argument simply has no merit. 

  

                                                 
67 Indonesia's written response to question 2(a) from the Panel following the first substantive meeting with the 
Parties, p. 7. 
68 Indonesia's written response to question 4(a) from the Panel following the first substantive meeting with the 
Parties, p. 10. 
69 Indonesia's first written submission, para. 118. 
70 Indonesia's first written submission, para. 121. 
71 Indonesia's first written submission, para. 77. 
72 Indonesia's written response to question 4(a) from the Panel following the first substantive meeting with the 
Parties, p. 10. 
73 Indonesia's first written submission, para. 88. 
74 See, for example, Australia's first written submission, paras. 16 and 162-170; Australia's closing statement at the 
first substantive meeting with the Parties, paras. 3-7; and Australia's written response to question 4(c), question 6, 
question 36 and question 37 from the Panel following the first substantive meeting with the Parties, paras. 17-40 and 
226-228. 
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(b) Indonesia has misunderstood the phrase "when, because of the particular 

market situation or the low volume of the sales in the domestic market of the 

exporting country, such sales do not permit a proper comparison" 

 In addition to the arguments set out at paragraphs 52, 54 and 55 above, Indonesia also 

argues that, in determining whether, "because of the particular market situation …, such sales do 

not permit a proper comparison", an investigating authority should look at the "comparison … 

between the individual producer's domestic and export prices"75 and decide whether or not this 

comparison is "proper" notwithstanding the existence of the "particular market situation". Hence, 

Indonesia argues that: 

Australia cannot deny that it did not undertake an analysis of whether, 
irrespective of a "particular market situation," a proper comparison of domestic 
market sales prices to export prices was possible.76 

Australia did not examine whether the alleged "particular market situation" 
affected export prices as well as domestic market prices.77 

Indonesia has established Australia did not consider or analyze whether the 
allegedly low price inputs affected domestic and export prices … If the Panel 
agrees with Indonesia's interpretation of Article 2.2, there is no question 
Australia did not, in the first instance, analyze whether domestic and export 
prices could be compared irrespective of the "particular market situation".78  

 Indonesia then argues that the "comparison" would have been "proper" in the 

investigation that is before this Panel because the export price will be affected79 where a 

"low price input [is] used identically to produce merchandise for the domestic and export 

market".80   

 There is absolutely no contextual support in Article 2.2 to support Indonesia's argument, 

which improperly shifts the focus away from the domestic sales and onto the export sales.  

                                                 
75 Indonesia's written response to questions 3 and 34 from the Panel following the first substantive meeting with the 
Parties, p. 9. 
76 Indonesia's first written submission, para. 122. 
77 Indonesia's opening statement at the first substantive meeting with the Parties, para. 35. 
78 Indonesia's opening statement at the first substantive meeting with the Parties, para. 36. 
79 Indonesia's written response to question 4(c) from the Panel following the first substantive meeting with the 
Parties, pp. 10-11. 
80 Indonesia's written response to question 2(b) from the Panel following the first substantive meeting with the 
Parties, p. 8. 



BCI REDACTED 
 
Australia – Anti-Dumping Measures on  
A4 Copy Paper (DS529) 

Australia’s Second Written Submission
NOvemer1 March 2019

  
 

23 
 

 Indonesia's argument is based on a fundamental misunderstanding of the phrase "when, 

because of the particular market situation or the low volume of the sales in the domestic market 

of the exporting country, such sales do not permit a proper comparison".81 The term requires an 

analysis of whether, "because of the particular market situation", the relevant domestic sales do 

not permit a proper comparison with the export price. 

 Indonesia's interpretation improperly reads out the phrase "such sales do not permit a 

proper comparison" from Article 2.2 and replaces it with "the domestic price and the export price 

are affected in such a way that comparing them would not be a proper comparison because only 

the domestic price and not the export price was affected".  

 Indonesia advocates an approach under which an investigating authority must not, in fact, 

consider whether, because of the "particular market situation", the domestic sales "do not permit 

a proper comparison" with the export prices – rather, in Indonesia's view, the investigating 

authority must consider whether, because of the "particular market situation", the domestic price 

and the export price are affected and, if the export price is affected, the investigating authority 

must find that a "proper comparison" is possible. That is not what the treaty says. 

 Contrary to the arguments of Indonesia (and China),82 the phrase "because of the 

particular market situation … such sales do not permit a proper comparison" is clearly about the 

domestic sales (and prices) per se, not about the export price that is later compared with the 

domestic price as part of determining the dumping margin. 

  

                                                 
81 Article 2.2 of the Anti-Dumping Agreement. (footnote omitted) 
82 China argues that "[w]hat needs to be "proper" is not the domestic price per se, but its comparison with export 
price for the revelation of dumping. Therefore, factors do not affect [sic] the different pricing strategy in different 
markets by the specific respondent under investigation would not make the "comparison" not "proper"" (China's 
written response to question 2 from the Panel to the third parties following the first substantive meeting with the 
Parties, para. 20). 
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 This focus on the domestic sales (and prices) is consistent with the other circumstances 

under which Article 2.2 requires that the "normal value" of a product be determined by reference 

to something other than "the comparable price, in the ordinary course of trade, for the like 

product when destined for consumption in the exporting country":83 

 in deciding whether or not domestic sales are in the ordinary course of trade (other than 

by reason of price), the only consideration is the nature of the domestic sales; 

 in deciding whether or not domestic sales are in the ordinary course of trade by reason of 

price, the only consideration is the profitability/recoverability of the domestic sales;84 and 

 in deciding whether or not, because of a low volume of domestic sales, those sales do not 

permit a proper comparison, the only consideration is whether the volume of domestic 

sales is of sufficient magnitude for the domestic price to be suitable to use as the basis for 

the normal value – if the volume of domestic sales is more than 5% of the volume of 

export sales then they shall "normally be considered a sufficient quantity for the 

determination of the normal value"85 and, if the volume of domestic sales is less than 5% 

of the volume of export sales, the domestic sales should be acceptable to use as the basis 

for the "normal value" if those domestic sales themselves are "of sufficient magnitude to 

provide for a proper comparison".86 

  

                                                 
83 Article 2.1 of the Anti-Dumping Agreement. 
84 Article 2.2.1 of the Anti-Dumping Agreement. 
85 Footnote 2 to Article 2.2 of the Anti-Dumping Agreement. 
86 Footnote 2 to Article 2.2 of the Anti-Dumping Agreement. 



BCI REDACTED 
 
Australia – Anti-Dumping Measures on  
A4 Copy Paper (DS529) 

Australia’s Second Written Submission
NOvemer1 March 2019

  
 

25 
 

 In each of the above cases, there is no consideration whatsoever by the investigating 

authority of whether the absence of sales in the ordinary course of trade or the low volume of 

domestic sales had any effect on the export prices. There is no consideration of the "pricing 

strategy" of the exporter in the domestic market vis-à-vis the export market.87 In fact, export 

prices do not form any part of the analysis undertaken by an investigating authority in 

determining whether domestic sales are in the ordinary course of trade or in determining 

whether, because of "the low volume of the sales in the domestic market of the exporting 

country, such sales do not permit a proper comparison".88 

 In the case of a low volume of domestic sales, Indonesia has itself recognised "that the 

"low volume of sales" is a situation that relates solely to the validity of the domestic price as a 

basis for the comparison".89 It is not clear why Indonesia advocates a different interpretation of 

"permit a proper comparison" in respect of "particular market situation". 

 This focus on the domestic sales (and prices) is also consistent with the following 

statement of the GATT panel in EC – Cotton Yarn: 

[R]ecourse to use of constructed value or third country sales … was governed 
by whether or not the sales concerned would permit a proper comparison, due to 
the particular market situation. In the Panel's view, the wording of Article 2:4 
made it clear that the test for having any such recourse was not whether or not a 
"particular market situation" existed per se. A "particular market situation" was 
only relevant insofar as it had the effect of rendering the sales themselves unfit 
to permit a proper comparison. In the Panel's view, therefore, Article 2:4 
specified that there must be something intrinsic to the nature of the sales 
themselves that dictates they cannot permit a proper comparison. 

  

                                                 
87 See China's written response to question 2 from the Panel to the third parties following the first substantive 
meeting with the Parties, para. 20 
88 Article 2.2 of the Anti-Dumping Agreement. (footnote omitted) 
89 Indonesia's written response to question 16 from the Panel following the first substantive meeting with the Parties, 
p. 18. (emphasis added) 
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Even assuming arguendo that an exchange rate was relevant under Article 2:4, 
it would be necessary, in the Panel's view, to establish that it affects the 
domestic sales themselves in such a way that they would not permit a proper 
comparison … Brazil had not specified its claim in the form of any argument 
showing that the prices used as a basis of normal value were themselves so 
affected by the combination of high domestic inflation and a fixed exchange 
rate such that those sales did not permit a proper comparison. Accordingly, the 
Panel concluded on the basis of Brazil's submission, that this did not 
demonstrate that the EC had acted inconsistently with the requirements of 
Article 2:4.90 (emphasis original) 

 The entire focus of the GATT panel is on the domestic sales. The GATT panel does not 

mention the export sales or the export prices at all. The GATT panel does not say that what has 

to be "proper" is the "comparison between prices of export sales and prices of domestic sales".91 

Rather, the GATT panel says that it is the domestic sales and prices themselves that must be fit 

to "permit a proper comparison". 

(c) Indonesia is improperly conflating the two limbs ("particular market 

situation" and "not permit a proper comparison") and improperly depriving one of 

the limbs of any operation 

 The application by Indonesia of its argument set out at paragraph 59 above to the facts of 

the dispute that is before this Panel leads to its conclusion that a "proper comparison" was 

possible between domestic sales and export prices because the lowered cost and price of timber 

and hardwood pulp affected export prices as well as domestic prices.92  

 The Panel will note that Indonesia is effectively arguing that: 

 export prices and domestic prices were affected and so there was not a "particular market 

situation"; and 

 export prices and domestic prices were affected and so a "proper comparison" was 

possible between the domestic sales and the export prices. 

  

                                                 
90 GATT Panel Report, EC — Cotton Yarn, paras. 478-479. 
91 Indonesia's first written submission, para. 88. 
92 Indonesia's first written submission, paras. 115-122; Indonesia's opening statement at the first substantive meeting 
with the Parties, paras. 35-37; Indonesia's oral responses to questions 4, 5 and 16 at the first substantive meeting 
with the Parties; and Indonesia's written responses to questions 4(a) and 16 from the Panel following the first 
substantive meeting with the Parties, pp. 10 and 18. 



BCI REDACTED 
 
Australia – Anti-Dumping Measures on  
A4 Copy Paper (DS529) 

Australia’s Second Written Submission
NOvemer1 March 2019

  
 

27 
 

 That is, Indonesia is arguing that: 

 "asymmetry" between the domestic price and export price will indicate both that there is 

a "particular market situation" and that a "proper comparison" is not possible; and 

 "symmetry" between the domestic price and the export price will indicate both that there 

is not a "particular market situation" and that a "proper comparison" is possible. 

 This is incorrect in that it applies exactly the same test to determine: 

 whether there was a "particular market situation"; and 

 whether, "because of the particular market situation", domestic sales did not "permit a 

proper comparison" with export prices.93 

 Using Indonesia's preferred interpretations of those two limbs, it is difficult to see how an 

investigating authority could ever find that, notwithstanding the "particular market situation", a 

"proper comparison" was possible between domestic sales and the export price. This is because, 

under Indonesia's preferred interpretations, asymmetry between the domestic market/sales and 

the export market/sales is required to find a "particular market situation" – which is exactly the 

same "asymmetry" that Indonesia says indicates that a "proper comparison" is not possible. 

 This illustrates that Indonesia is improperly conflating the two limbs ("particular market 

situation" and "not permit a proper comparison") and improperly depriving one of the limbs of 

any operation – which is what it incorrectly accuses Australia of doing.  

 Furthermore, Indonesia stated in its comments on Australia's response to Question 6 at 

the first substantive meeting with the Parties that Article 2.2 does not make any reference to 

export sales and does not ask for them to be taken into consideration. 

                                                 
93 Note also that Indonesia now states that it is "ask[ing] the Panel for a narrow ruling on the specific issue of 
whether a low-price input used identically to produce merchandise for the domestic and export market constitutes a 
"particular market situation" within the narrow meaning of Article 2.2 of the Anti-Dumping Agreement (claim 1) or 
prevents a proper comparison (claim 2)" (see Indonesia's written response to question 2(b) from the Panel following 
the first substantive meeting with the Parties, p. 8). That is, Indonesia is arguing that the fact that the "low-price 
input was used identically to produce merchandise for the domestic and export market" means that there was not a 
"particular market situation" and means that a "proper comparison" was possible between domestic sales and the 
export price. This also improperly applies exactly the same test to determine whether there is a "particular market 
situation" and to determine whether a "proper comparison" is possible. 
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 Indonesia appears to be suggesting that the Anti-Dumping Commission should have: 

 not taken export sales into consideration in determining whether there was a "particular 

market situation" and in determining whether a "proper comparison" was permitted; and 

 simultaneously, in deciding whether there was a "particular market situation", looked at 

those export sales to make sure that the lowered cost and price of logs and hardwood pulp 

didn't affect export prices (to ensure there was "asymmetry"); and 

 simultaneously, in deciding whether a "proper comparison" was permitted, also looked at 

those export sales to make sure that the lowered cost and price of logs and hardwood pulp 

didn't affect export prices (to ensure there was "asymmetry"). 

(d) Conclusion 

 Indonesia's interpretations of "such sales do not permit a proper comparison" in the 

context of a "particular market situation" are incorrect.  

4. Contrary to Indonesia's arguments, dumping can – and does – occur where domestic 

markets/prices and export markets/prices are both affected 

 Indonesia supports its "symmetry"/"asymmetry" argument by reference to the situations 

"when there are no sales in the ordinary course of trade and … when there is a low volume of 

sales" (i.e. the other situations covered by Article 2.2 of the Anti-Dumping Agreement). 

Indonesia refers to those two situations as not relating "to circumstances that also affect export 

prices"94 and asserts that, in both of those examples, "the effect is one-sided and on the domestic 

market".95  

 Australia has already explained that those two situations can relate to circumstances 

where the export price is affected, where the effect is not one-sided and where the effect is not 

solely on the domestic market.96 

  

                                                 
94 Indonesia's first written submission, para. 40. 
95 Indonesia's first written submission, para. 40. 
96 See Australia's first written submission, paras. 164-167 and Australia's written response to question 6 from the 
Panel following the first substantive meeting with the Parties, paras. 35-38. 
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 Australia can also illustrate this point through two simple numerical examples.  

 Firstly, assume that there is only one producer of a product and that product has only two 

inputs (Input A and Input B). Its costs and prices in Time Period X and then Time Period Y are 

as follows: 

FIGURE 1: DUMPING MARGINS WITH SYMMETRICAL COST INCREASE 
 

 Cost of 
Input A 

Cost of 
Input B 

SG&A97 Domestic 
Price 

Profit on 
Domestic 
Sales 

In OCOT98 
by reason of 
price99 
(Yes/No)? 

Normal 
Value 

Export 
Price 

Dumping 
Margin 

Time 
Period 
X 
 

20 60 10 100 10 Yes 100 100 0% 

Time 
Period 
Y 
 

20 80 10 105 -5 No 120100 105 14.3% 

 
 In the above example, there is no dumping in Time Period X because: 

 the domestic sales are in the ordinary course of trade by reason of price;101  

 the domestic price therefore forms the basis of the "normal value"; 

 the domestic price (i.e. the "normal value") and the export price are equal; and  

 the dumping margin is 0%. 

  

                                                 
97 Being selling, general and administrative costs. 
98 "OCOT" is an acronym for "ordinary course of trade". 
99 Within the terms of Article 2.2.1 of the Anti-Dumping Agreement. 
100 Assuming an amount for profit of "10" in accordance with Article 2.2.2 of the Anti-Dumping Agreement. 
101 Within the terms of Article 2.2.1 of the Anti-Dumping Agreement. 
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 However, in Time Period Y, the cost of Input B rises. The producer reacts by increasing 

the domestic price and the export price by exactly the same amount (but not by enough to cover 

the increased cost of Input B). There is dumping in Time Period Y because: 

 the domestic sales are no longer in the ordinary course of trade by reason of price;102 

 the domestic price is discarded as the basis of the "normal value", and is determined 

instead by reference to a constructed normal value; 

 the constructed normal value (i.e. the "normal value") is higher than the export price; and 

 the dumping margin is 14.3%. 

 Note particularly that there is a dumping margin in Time Period Y even though: 

 there is perfect symmetry in the affected input – Input B is used to produce the product 

for the domestic market and the export market in exactly the same way; 

 there is perfect symmetry in the effect of the cost increase of Input B on the domestic 

price and the export price – both the domestic price and the export price increase by "5"; 

 the export price is affected – that is, the effect is not one-sided and the effect is not only 

on the domestic market. 

 Thus, notwithstanding the perfect symmetry (i.e. the total absence of asymmetry), 

dumping is legitimately found to have occurred. This outcome clearly illustrates why Indonesia's 

"symmetry"/"asymmetry" arguments are incorrect.  

  

                                                 
102 Within the terms of Article 2.2.1 of the Anti-Dumping Agreement. 



BCI REDACTED 
 
Australia – Anti-Dumping Measures on  
A4 Copy Paper (DS529) 

Australia’s Second Written Submission
NOvemer1 March 2019

  
 

31 
 

 Secondly, assume that there is only one producer of a product and that product has only 

two inputs (Input A and Input B). Its costs and prices in Time Period X and then Time Period Y 

are as follows: 

FIGURE 2: DUMPING MARGINS WITH SYMMETRICAL PRICE DECREASE 

 

 In the above example, there is again no dumping in Time Period X because: 

 the domestic sales are in the ordinary course of trade by reason of price;105  

 the domestic price therefore forms the basis of the "normal value"; 

 the domestic price (i.e. the "normal value") and the export price are equal; and  

 the dumping margin is 0%. 

  

                                                 
103 Within the terms of Article 2.2.1 of the Anti-Dumping Agreement. 
104 Assuming an amount for profit of "10" in accordance with Article 2.2.2 of the Anti-Dumping Agreement. 
105 Within the terms of Article 2.2.1 of the Anti-Dumping Agreement. 

 Cost of 
Input A 

Cost of 
Input B 

SG&A Domestic 
Price 

Profit on 
Domestic 
Sales 

In OCOT 
by reason 
of price103 
(Yes/No)? 

Normal 
Value 

Export 
Price 

Dumping 
Margin 

Time 
Period 
X 
 

20 60 10 100 10 Yes 100 100 0% 

Time 
Period 
Y 
 

20 60 10 80 -10 No 100104 80 25% 
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 However, in Time Period Y, the producer decides to reduce the domestic price and the 

export price by exactly the same amount. There is dumping in Time Period Y because: 

 the domestic sales are no longer in the ordinary course of trade by reason of price;106 

 the domestic price is discarded as the basis of the "normal value", and is determined 

instead by reference to a constructed normal value; 

 the constructed normal value (i.e. the "normal value") is higher than the export price; and 

 the dumping margin is 25%. 

 Note particularly that there is a dumping margin in Time Period Y even though: 

 there is perfect symmetry in the domestic price and the export price and in the change in 

those prices – both the domestic price and the export price decrease by "20"; 

 the export price is affected – that is, the effect is not one-sided and the effect is not only 

on the domestic market. 

 Thus, notwithstanding the perfect symmetry (i.e. the total absence of asymmetry), 

dumping is legitimately found to have occurred. This outcome also clearly illustrates why 

Indonesia's "symmetry"/"asymmetry" arguments are incorrect. 

 Indonesia is plainly incorrect when it argues that "[i]f a producer sells at the same low 

price in the domestic market and export market, that is not dumping and it is not regulated by the 

Anti-Dumping Agreement".107 

  

                                                 
106 Within the terms of Article 2.2.1 of the Anti-Dumping Agreement. 
107 Indonesia's first written submission, para. 102. 
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5. Indonesia has still provided no proof that the "low price inputs" equally affected the 

domestic and export price of A4 copy paper 

 Indonesia argues that the domestic price of A4 copy paper "permit[ted] a proper 

comparison" with the "export price" because the "low price inputs"108 "equally affect[ed] [the] 

domestic and export price [of A4 copy paper]".109 

 Yet, as Australia has explained, Indonesia has provided no proof of this assertion.110 

 Indonesia attempts to support its argument by stating that: 

 "imports from Indonesia were priced below those of the other imports suggesting that to 

the degree Indonesian producers obtained low price inputs, they affected export 

prices";111 

 "Australia had pricing information showing Indonesian A4 copy paper prices to Australia 

were the lowest of any other country";112 and 

 "Indonesian export sales prices of A4 copy paper to Australia were lower than any other 

country".113 

 However, the relationship between the price in Australia of A4 copy paper imported from 

Indonesia and the price in Australia of A4 copy paper imported from other countries discloses 

nothing about the relationship between the effect of "low price inputs" on domestic prices in 

Indonesia vis-à-vis the effect of "low price inputs" on export prices from Indonesia. In addition, 

Indonesia states only that the relationship between the price of imports from Indonesia and the 

price of imports from other countries shows that the "low input prices … affected export 

prices",114 not that the low input prices "equally"115 affected domestic prices and export prices. 

                                                 
108 Indonesia's first written submission, para. 118. 
109 Indonesia's first written submission, para. 121. 
110 Australia's first written submission, paras. 16 and 168-170; and Australia's written response to questions 4 and 35 
of the Panel following the first substantive meeting with the Parties, paras. 13-16 and 224. 
111 Indonesia's first written submission, para. 118. (footnote omitted) 
112 Indonesia's written response to question 4(a) from the Panel following the first substantive meeting with the 
Parties, p. 10. 
113 Indonesia's written response to question 16 from the Panel following the first substantive meeting with the 
Parties, p. 18. 
114 Indonesia's first written submission, para. 118. (footnote omitted) 
115 Indonesia's first written submission, paras. 120 and 121. (emphasis added) 
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 In any event, it is not true that Indonesian export sales prices of A4 copy paper to 

Australia were the lowest of any country. Indonesia relies on Figure 11 in the Final Report for 

this argument.116 However, it has misunderstood Figure 11 – that chart does not seek to assess 

which exporting country had the lowest export price into Australia, but rather seeks to assess the 

relative movement (trend) in prices to assess the conditions of competition between the imported 

A4 copy paper and domestically produced A4 copy paper.117  

 Figure 11 reflects an average of each importer's weighted average pricing of all A4 copy 

paper by country source sold into the Australian market during 2015.118 It does not account for 

factors that should be (and were) considered when making a direct comparison between two 

prices such as: 

 the weight of the paper; 

 premiums charged for certain A4 copy paper branded as having premium qualities;  

 the recycled content of the A4 copy paper; and  

 pricing differences due to sales being made into different supply channels and at different 

levels of trade.119 

  

                                                 
116 Indonesia's written response to question 4(a) from the Panel following the first substantive meeting with the 
Parties, footnote 9, p. 10. 
117 As part of the material injury assessment and in order to determine if it was appropriate to make a cumulative 
assessment of the effects of the imports from all countries subject to the investigation (consistent with Article 3.3 of 
the Anti-Dumping Agreement) (see Final Report, Exhibit IDN-04, section 9.4.2, pp. 92-94). 
118 Final Report, Exhibit IDN-04, section 9.4.4.4, pp. 98-99. 
119 These were the criteria applied by the Anti-Dumping Commission when completing its price undercutting 
analysis (see Final Report, Exhibit IDN-04, section 9.6, p. 102). 
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 Using the same data that was used to complete the price undercutting analysis contained 

in Table 19 of the Final Report,120, 121 which took into account the above considerations, 

Indonesian A4 copy paper was not necessarily the cheapest in the Australian market. When 

comparing pricing between individual importers, the pricing of A4 copy paper sourced from one 

Thai exporter was the cheapest in the Australian market for 5 months of the investigation period. 

When comparing pricing on a country-by-country basis, the average pricing for imported Thai 

A4 copy paper in the Australian market was cheaper than the imported Indonesian A4 copy 

paper for 10 months of the investigation period. 

 Furthermore, even if, at this late stage, Indonesia somehow pointed to evidence on the 

record of the Anti-Dumping Commission that the "low price inputs" equally affected the 

domestic and export prices of A4 copy paper, that would not show that there was not a 

"particular market situation" and it would not show that a "proper comparison" was permitted.122 

D. GOVERNMENT INTERVENTION CAN RESULT IN THE DOMESTIC PRICE NOT 

BEING SUITABLE TO USE AS THE BASIS FOR THE NORMAL VALUE  

1. Indonesia's first written submission and its opening statement at the first substantive 

meeting with the Parties 

 In its first written submission, Indonesia argued that "dumping is an exporter-specific 

inquiry without relation to government involvement",123 that "government involvement … falls 

exclusively within the province of the SCM Agreement",124 and that Australia's reading of the 

"particular market situation" provision "impermissibly interjects the Anti-Dumping Agreement 

into the sphere of regulating government behavior which is expressly regulated in the 

SCM Agreement".125  

  

                                                 
120 Final Report, Exhibit IDN-04, section 9.6.1, pp. 102-103. 
121 This data contains the pricing of A4 copy paper by Australian importers which Australia does not have 
permission to disclose for the purposes of this dispute. 
122 Australia's written response to question 6 from the Panel following the first substantive meeting with the Parties, 
paras. 25-29. 
123 Indonesia's first written submission, para. 93. 
124 Indonesia's first written submission, para. 93. 
125 Indonesia's first written submission, para. 46. 
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 In its opening statement at the first substantive meeting with the Parties, Indonesia argued 

that "Australia has impermissibly expanded the fundamental legal concept of the Anti-Dumping 

Agreement which is to address international price discrimination and applied it in a manner to 

address government behavior regulated by the Subsidies and Countervailing Measures 

Agreement".126 

 There is nothing in the text of the GATT 1994, the Anti-Dumping Agreement, or the term 

"particular market situation", which supports such an interpretation.127 

2. Indonesia's responses to the questions from the Panel 

 Indonesia appears to have realised that its categorical assertion that government 

involvement falls exclusively within the SCM Agreement is incorrect. It has now started to 

retreat from its original position. 

 This is illustrated by its equivocation in responding to Question 11 of the Panel. If 

Indonesia was adopting a consistent approach, then its response to Question 11 would have been 

unequivocal – it simply would have said that a government imposed price ceiling or floor – 

being a form of government involvement – could never constitute a "particular market situation". 

Instead, Indonesia has refused to take a position on the question.128 

                                                 
126 Indonesia's opening statement at the first substantive meeting with the Parties, para. 2. 
127 Notably, in its application for independent merits review to the Anti-Dumping Review Panel, the Government of 
Indonesia stated that: "While not defined [in the Anti-Dumping Agreement], the term ["particular market situation"] 
is taken to refer to the distortion of domestic selling prices of the goods under consideration, either by government 
regulation or other factors, that renders such domestic sales unsuitable for use in determining normal values, 
whereby recourse is to be had to a constructed normal value" (see Application for review of a Ministerial decision 
by Government of Indonesia, 16 May 2017, Exhibit AUS-22, p. 6). 
 
Thus, prior to taking this dispute settlement action against Australia, Indonesia believed that a "particular market 
situation" could arise when there was a "distortion of domestic selling prices of the goods under consideration" by 
"government regulation". Moreover, Indonesia did not seek to limit the kinds of government intervention that could 
be relevant to a finding of a "particular market situation". 
 
In addition, prior to taking this dispute settlement action against Australia, Indonesia believed that domestic sales 
did not "permit a proper comparison" with the export price if they were "unsuitable for use in determining normal 
values" (which is what the Anti-Dumping Commission found was the case in respect of A4 copy paper in 
Indonesia). 
128 Indonesia's written response to question 11 from the Panel following the first substantive meeting with the 
Parties, p. 17. 
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 Indeed, in its opening statement at the first substantive meeting with the Parties,129 in an 

oral response to question 10, and in written responses to the Panel's questions following the first 

substantive meeting with the Parties,130 Indonesia acknowledged that the Anti-Dumping 

Agreement does, in fact, "address" government involvement. 

3. Indonesia's argument that the Anti-Dumping Agreement cannot "address" the 

government involvement present in this dispute has no merit 

(a) Introduction 

 However, Indonesia argues that the "particular market situation" provision of the 

Anti-Dumping Agreement cannot "address" the government intervention present in the dispute 

that is before this Panel.131  

 In support of its position that the government intervention in the dispute that is before this 

Panel cannot be addressed by the "particular market situation" provision of the Anti-Dumping 

Agreement, Indonesia argues that: 

 "[t]he SCM Agreement concerns with distortion effect [sic] and expressly regulates 

situations when a government provides goods for less than adequate remuneration which, 

effectively, is the basis of Australia's "particular market situation" finding";132 

 "Australia's interpretation and application of the "particular market situation" provision 

amounted to a specific action against a subsidy"133 and "Article 32.1 of the 

SCM Agreement prohibits a Member from taking an action against a subsidy outside of 

the SCM Agreement";134 

                                                 
129 Indonesia's opening statement at the first substantive meeting with the Parties, para. 23. 
130 Indonesia's written response to questions 10(a), 10(b), 10(c), and 10(d) from the Panel following the first 
substantive meeting with the Parties, pp. 13-17. 
131 Indonesia's written response to questions 10(a), 10(b), 10(c) and 10(d) from the Panel following the first 
substantive meeting with the Parties, pp. 13-17. 
132 Indonesia's first written submission, para. 44. See also Indonesia's first written submission, paras. 2, 17, 46, 70 
and 119; Indonesia's opening statement at the first substantive meeting with the Parties, para. 23; and Indonesia's 
written response to questions 5, 10(a) and 10(c) from the Panel following the first substantive meeting with the 
Parties, pp. 11, 13 and 14. 
133 Indonesia's written response to question 10(d) from the Panel following the first substantive meeting with the 
Parties, p. 15. 
134 Indonesia's written response to question 10(d) from the Panel following the first substantive meeting with the 
Parties, p. 16. 
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 the panel in EU – Biodiesel (Argentina) found that it saw "no reason to extrapolate from 

[the second Ad Note to Articles VI:2 and VI:3 of the GATT 1994] that the concept of 

"dumping" is generally intended to cover any distortion arising out of government action 

or circumstances such as those surrounding Argentina's export tax system and its impact 

on soybean prices as an input material for biodiesel".135 

 For the reasons set out below, all of these arguments are incorrect. 

(b) The basis of Australia's "particular market situation" finding is not that the 

Government of Indonesia provided goods for less than adequate remuneration 

 Indonesia argues that the basis of Australia's "particular market situation" finding is that 

the Government of Indonesia provided timber at less than adequate remuneration. Indonesia 

argues that: 

 "Australia examined whether the [Government of Indonesia] provided timber for less 

than adequate remuneration … [and] concluded that to the extent there was a benefit, it 

was negligible. But in the anti-dumping investigation, Australia found [Government of 

Indonesia] policies and programs distorted the price of timber and used this to justify the 

finding that a "particular market situation" existed";136 

 "Australia's finding is indistinguishable from a finding the [Government of Indonesia] 

provided a low-priced input for less than adequate remuneration";137 and 

 "What is particularly troublesome is that Australia investigated and measured whether the 

[Government of Indonesia] was providing inputs for less than adequate remuneration and 

Australia determined any benefits were at such low levels that they were not actionable 

under the SCM Agreement".138 

                                                 
135 Indonesia's written response to question 10(b) from the Panel following the first substantive meeting with the 
Parties, p. 14, quoting Panel Report, EU – Biodiesel (Argentina), para. 7.240 (footnote omitted). 
136 Indonesia's written response to question 10(a) from the Panel following the first substantive meeting with the 
Parties, p. 13. (footnotes omitted) 
137 Indonesia's written response to question 10(c) from the Panel following the first substantive meeting with the 
Parties, p. 14. 
138 Indonesia's written response to question 10(c) from the Panel following the first substantive meeting with the 
Parties, pp. 14-15. 
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 Indonesia has misrepresented both Australia's "particular market situation" finding and 

Australia's countervailing duty investigation. 

 Firstly, and despite the name used for it by Australian Paper during the investigation, the 

program in question was found by the Anti-Dumping Commission to be "better characterised as 

the provision of access to and use of land for growing timber" rather than being characterised as 

the "provision of standing timber".139 In fact, the Government of Indonesia told the 

Anti-Dumping Commission during the investigation that there was " … no 'sale' of the timber 

harvested on such plantations by the [Government of Indonesia] for a 'price'".140 

 Secondly, and as set out in Australia's first written submission, the "particular market 

situation" in the investigation that is before this Panel was a "combination of circumstances".141 

The "provision of access to and use of land for less than adequate remuneration"142 was only one 

of the circumstances considered as part of the Anti-Dumping Commission's "particular market 

situation" analysis. The range of circumstances considered as part of that analysis is outlined in 

Appendix 2 of the Final Report143 and are summarised in Australia's first written submission.144 

They extended beyond the "provision of access to and use of land for less than adequate 

remuneration"145 that was considered as part of the countervailing duty investigation. Australia 

notes in particular that another of the circumstances considered by the Anti-Dumping 

Commission in its "particular market situation" analysis was the log export ban which was found 

to not be a "subsidy" in the countervailing duty investigation.146 The Anti-Dumping Commission 

expressly stated that:  

A market situation assessment differs to an assessment of countervailable 
subsidies and concerns conditions in the relevant domestic market more 
generally.147  

  

                                                 
139 Termination Report, Exhibit IDN-07, section A2.2.1.4, p. 77. 
140 Termination Report, Exhibit IDN-07, section A2.2.1.4, p. 78. 
141 Australia's first written submission, paras. 112-116 and Australia's written response to question 20(d) from the 
Panel following the first substantive meeting with the Parties, para. 50. 
142 Termination Report, Exhibit IDN-07, heading to section A2.2.1, p. 76. 
143 Final Report, Exhibit IDN-04. 
144 Australia's first written submission, paras. 114-115. 
145 Termination Report, Exhibit IDN-07, heading of section A2.2.1, p. 76. 
146 Final Report, Exhibit IDN-04, section A2.9.6.3, p. 182. 
147 Final Report, Exhibit IDN-04, section A2.9.6.3, p. 182. 
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 Thirdly, and as set out in Australia's responses to the Panel's questions following the first 

substantive meeting with the Parties, it is not necessary for the Panel to: 

 distinguish those individual circumstances from the overall "situation" for the purposes of 

the "particular market situation" analysis; or 

 individually evaluate the impact of each of the circumstances that combine to create a 

"situation" in deciding whether the "situation" is a "particular market situation".148 

 Fourthly, the calculation of the "benefit" provided by the provision of access to and use 

of land for less than adequate remuneration does not – as Indonesia seems to believe – measure 

the reduction in the price and cost of timber that arose from the government intervention.149  

 Rather, the "benefit" was calculated by reference to a levy known as the "Provisi Sumber 

Daya Hutan" (PSDH). This was a royalty fee that was paid to the Government of Indonesia by 

those who held concessions to use government-owned land to establish and harvest timber. 

PSDH was paid when the concession holders harvested each tree they established on the 

government-owned land and was paid for each cubic metre of timber in each tree. The PSDH per 

each such cubic metre of timber was calculated as 6% of the "standard price" – this "standard 

price" was set out in the relevant Indonesian regulation.150  

  

                                                 
148 Australia's written response to question 8 from the Panel following the first substantive meeting with the Parties, 
paras. 50-51. 
149 Indonesia's written response to question 28(b) from the Panel following the first substantive meeting with the 
Parties, p. 22. 
150 Termination Report, Exhibit IDN-07, section A2.2.1.4, pp. 77-80. 
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 In determining whether a "subsidy" existed, the Anti-Dumping Commission considered 

whether the Government of Indonesia was providing access to, and allowing the use of, the land 

for "less than adequate remuneration" within Article 14(d) of the SCM Agreement.151 It 

compared the "standard price" that was set out in the relevant Indonesian regulation to a 

benchmark price for a cubic metre of timber harvested from a tree (being based on a Malaysian 

log price converted to a standing timber price).152 Since the "benchmark" was higher than the 

"standard price", the "adequate remuneration" per cubic metre of timber harvested from a tree 

was calculated as 6% of the "benchmark".153 

 The "benefit" per cubic metre of timber was calculated as the difference between: 

 6% of the "benchmark" (i.e. the "adequate remuneration" for the access to, and use of, the 

land to grow that cubic metre of timber); and  

 6% of the "standard price" (i.e. what the concession holder in fact paid as the PSDH for 

the access to, and use of, the land to grow that cubic metre of timber).154 

 As such, the "benefit" per cubic metre of timber was effectively 6% of the difference 

between the value of a cubic metre of Malaysian timber and the "standard price".155 

 Clearly, the calculated "benefit" did not measure "the alleged distortion in the price of 

timber" in Indonesia and therefore could not have "revealed" it to "be minimal".156, 157 

 For the reasons set out above, the finding of a "particular market situation" is entirely 

distinguishable from the finding that the Government of Indonesia "provided a low-priced input 

for less than adequate remuneration".158  

                                                 
151 Termination Report, Exhibit IDN-07, section A2.2.1.4, pp. 77-81. 
152 Termination Report, Exhibit IDN-07, section A2.2.1.4, pp. 79-82. 
153 Termination Report, Exhibit IDN-07, section A2.2.1.4, pp. 80-82. 
154 Termination Report, Exhibit IDN-07, section A2.2.1.4, pp. 78-82. 
155 The amount of the subsidy received by the Indonesian exporters in respect of A4 copy paper was then 
apportioned to each unit of A4 copy paper using the total sales volume of A4 copy paper (Termination Report, 
Exhibit IDN-07, section A2.2.1.5, p. 82). 
156 Indonesia's written response to question 28(b) from the Panel following the first substantive meeting with the 
Parties, p. 22. 
157 In addition, the "benefit" is in no way equivalent to, or even comparable to, the dumping margins calculated with 
respect to Indah Kiat and Pindo Deli (which, of course, are a function of the difference between the relevant normal 
values and the relevant export prices). 
158 Indonesia's written response to question 10(c) from the Panel following the first substantive meeting with the 
Parties, p. 14. 
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(c) Article 32.1 of the SCM Agreement is not part of Indonesia's claims, is thus 

outside the scope of this dispute, and (in any event) does not demonstrate that 

Australia's interpretation of the term "particular market situation" is incorrect 

 Australia notes that Indonesia has made no claim that the measures at issue in this dispute 

are inconsistent with Article 32.1 of the SCM Agreement. Therefore, Indonesia's allegations and 

arguments on this point are not properly before the Panel and are ultra vires the Panel's terms of 

reference. In any event, Article 32.1 of the SCM Agreement, Article 18.1 of the Anti-Dumping 

Agreement, and the Appellate Body's reasoning in US – Offset Act (Byrd Amendment) make it 

clear that a "specific action" against dumping may relate to subsidization and they do not 

demonstrate that Australia's interpretation of the term "particular market situation" is incorrect. 

 Indonesia asserts that Article 32.1 of the SCM Agreement: 

provides relevant context into the scope of situations that an investigating 
authority must take into account in assessing the "particular market situation" 
provision of Article 2.2 of the Anti-Dumping Agreement. In this dispute, 
Australia's interpretation and application of the "particular market situation" 
provision amounted to a specific action against a subsidy that was not taken in 
accordance with the SCM Agreement, and this demonstrates Australia's 
interpretation is incorrect viewed in the context of Article 32.1 of the SCM 
Agreement.159 

 That is incorrect. 

 Whilst Australia agrees that, in accordance with customary rules of treaty interpretation, 

the provisions of the SCM Agreement may be relevant context to the interpretation of the 

Anti-Dumping Agreement, Article 32.1 of the SCM Agreement does not support Indonesia's 

argument that Australia's interpretation of the term "particular market situation" is incorrect. In 

fact, it supports Australia's interpretation of "particular market situation". 

 Where the scope of a covered agreement is restricted or a subject matter is addressed 

exclusively within one covered agreement to the exclusion of others, it is done so expressly.160  

  

                                                 
159 Indonesia's written response to question 10(d) from the Panel following the first substantive meeting with the 
Parties, p. 15. 
160 Australia's written response to question 10(d) from the Panel following the first substantive meeting with the 
Parties, para. 71. 
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 Contrary to the arguments of Indonesia (and Korea),161 Article 32.1 of the 

SCM Agreement (and Article 18.1 of the Anti-Dumping Agreement) do not mean that "the 

anti-dumping disciplines were not intended to apply to behaviour that was subsidization",162 and 

the Appellate Body reasoning in US – Offset Act (Byrd Amendment) provides no authority for 

such an assertion.  

 Article 32.1 of the SCM Agreement provides: 

No specific action against a subsidy of another Member can be taken except in 
accordance with the provisions of GATT 1994, as interpreted by this 
Agreement. 

 Footnote 56 to Article 32.1 provides: 

This is not intended to preclude action under other relevant provisions of 
GATT 1994, as appropriate. 

 Article 18.1 of the Anti-Dumping Agreement provides: 

No specific action against dumping of exports from another Member can be 
taken except in accordance with the provisions of GATT 1994, as interpreted by 
this Agreement. 

 Footnote 24 to Article 18.1 provides: 

This is not intended to preclude action under other relevant provisions of 
GATT 1994, as appropriate. 

  

                                                 
161 Korea's third party written submission, paras. 29-38. 
162 Indonesia's written response to question 10(d) from the Panel following the first substantive meeting with the 
Parties, p. 16. 
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 At issue in US – Offset Act (Byrd Amendment) was whether the US legislation in question 

was a "specific action against dumping" within Article 18.1 of the Anti-Dumping Agreement and 

a "specific action against a subsidy" within Article 32.1 of the SCM Agreement.163 The 

Appellate Body's reasoning confirms that a measure is only a "specific action against a subsidy" 

when it is "inextricably linked to, or [has] a strong correlation with, the constituent elements of 

… a subsidy"164 and is only a "specific action against dumping" when it is "inextricably linked 

to, or [has] a strong correlation with, the constituent elements of dumping".165 It does not state 

that a "specific action against dumping" must exclude any consideration of subsidisation. 

 Indonesia argues that "the constituent elements of … a subsidy"166 include "government 

provision of a good" and that this was present in the dispute that is before this Panel by virtue of 

the programs and policies of the Government of Indonesia and the log export ban which "directly 

resulted in the distortion of the domestic price for A4 copy paper".167 However, and despite its 

assertion that "government provision of a good" was present, Indonesia has failed to identify any 

good that the Government of Indonesia was providing to any person or entity.168 

 In addition, and in any event, the "specific action" (being the anti-dumping duties on 

A4 copy paper from Pindo Deli and Indah Kiat) was "inextricably linked to, [and had] a strong 

correlation with, the constituent elements of dumping".169 The anti-dumping duties were imposed 

because the constituent elements of dumping were found – the export price was below the 

normal value (which materially injured the Australian industry). The anti-dumping duties were 

not imposed on the basis of the "constituent elements of … a subsidy" having been found.170  

                                                 
163 Appellate Body Report, US – Offset Act (Byrd Amendment), para 224. 
164 Appellate Body Report, US – Offset Act (Byrd Amendment), para 239. 
165 Appellate Body Report, US – Offset Act (Byrd Amendment), para 239. 
166 Appellate Body Report, US – Offset Act (Byrd Amendment), para 239. 
167 Indonesia's written response to question 10(d) from the Panel following the first substantive meeting with the 
Parties, pp. 15-16. (footnote omitted) 
168 See also paragraph 113, above. 
169 Appellate Body Report, US – Offset Act (Byrd Amendment), para 239. 
170 The "particular market situation" analysis was merely one discrete element of the reasoning of the Anti-Dumping 
Commission that led to the imposition of anti-dumping duties. Furthermore, and as explained in more detail at 
paragraph 114 above, only one of the circumstances considered as part of the "particular market situation" analysis 
of the Anti-Dumping Commission – being the provision of access to, and use of, land for less than adequate 
remuneration – was considered a "subsidy" within the terms of the SCM Agreement.  
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 Indonesia in fact argues that "Australia's interpretation and application of the "particular  

market situation" provision amounted to a specific action against a subsidy".171 Australia does 

not concede that the "interpretation and application of the "particular market situation" 

provision" constituted an "action" for the purposes of Article 32.1 of the SCM Agreement. 

However, even if the Panel were to consider this an "action" for the purposes of Article 32.1, the 

"interpretation and application of the "particular market situation" provision" was not 

"inextricably linked to" and did not have a "strong correlation with" the "constituent elements of 

… a subsidy" having been found.172 

 In addition, the Appellate Body in US – Offset Act (Byrd Amendment) explicitly 

confirmed that a "specific action" against dumping under Article 18.1 of the Anti-Dumping 

Agreement may also relate to subsidisation: 

Footnotes 24 [of the Anti-Dumping Agreement] and 56 [of the 
SCM Agreement] are clarifications of the main provisions, added to avoid 
ambiguity; they confirm what is implicit in Article 18.1 of the Anti-Dumping 
Agreement and in Article 32.1 of the SCM Agreement, namely, that an action 
that is not "specific" within the the meaning of Article 18.1 of the 
Anti-Dumping Agreement and of Article 32.1 of the SCM Agreement, but is 
nevertheless related to dumping or subsidization, is not prohibited by 
Article 18.1 of the Anti-Dumping Agreement or Article 32.1 of the SCM 
Agreement.173 

 This Appellate Body finding repudiates Indonesia's argument that "[t]he presence of 

Article 32.1 of the SCM Agreement and Article 18.1 of the Anti-Dumping Agreement signals an 

intention for each Agreement to be limited to the subject matter specified therein, meaning the 

anti-dumping disciplines were not intended to apply to behavior that was subsidization and the 

subsidization disciplines were [not] intended to apply to behavior that was dumping".174 

  

                                                 
171 Indonesia's written response to question 10(d) from the Panel following the first substantive meeting with the 
Parties, p. 15. 
172 As explained in more detail at paragraphs 114 to 121 above: (a) only one of the factors considered as part of the 
"particular market situation" analysis of the Anti-Dumping Commission – being the provision of access to, and use 
of, land for less than adequate remuneration – was considered a "subsidy" within the terms of the SCM Agreement; 
and (b) the calculation of the "benefit" provided by the provision of access to, and use of, land for less than adequate 
remuneration did not – as Indonesia seems to believe – measure the reduction in the price and cost of timber that 
arose from the government intervention. 
173 Appellate Body Report, US – Offset Act (Byrd Amendment), para. 262. (emphasis added) 
174 Indonesia's written response to question 10(d) from the Panel following the first substantive meeting with the 
Parties, p. 16. 
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 Furthermore, when the Appellate Body was subsequently called upon to consider the 

issue of double remedies (being where "the simultaneous application of anti-dumping and 

countervailing duties on the same imported products results, at least to some extent, in the 

offsetting of the same subsidization twice"),175 it found that 

Under Article 19.3 of the SCM Agreement, the appropriateness of the amount 
of countervailing duties cannot be determined without having regard to anti-
dumping duties imposed on the same product to offset the same subsidization. 
The amount of a countervailing duty cannot be "appropriate" in situations where 
that duty represents the full amount of the subsidy and where antidumping 
duties, calculated at least to some extent on the basis of the same subsidization, 
are imposed concurrently to remove the same injury to the domestic industry.176 

 This is clear recognition from the Appellate Body that anti-dumping duties can be validly 

"imposed to offset … subsidization".177 It further confirms that Indonesia is incorrect in arguing 

that "the anti-dumping disciplines were not intended to apply to behavior that was 

subsidization"178 and is incorrect in arguing that "Article 32.1 of the SCM Agreement prohibits a 

Member from taking an action against a subsidy outside the SCM Agreement".179 

 If Article 32.1 of the SCM Agreement had the effect argued by Indonesia, then it would 

not have been necessary for the Appellate Body to consider Article 19.3 of the SCM Agreement 

– it would simply have found that anti-dumping duties could not be imposed in respect of the 

subsidisation because of the operation of Article 32.1 of the SCM Agreement. 

  

                                                 
175 Appellate Body Report, US – Anti-Dumping and Countervailing Duties (China), paras. 541. 
176 Appellate Body Report, US – Anti-Dumping and Countervailing Duties (China), paras. 582. (emphasis added) 
177 Appellate Body Report, US – Anti-Dumping and Countervailing Duties (China), paras. 582. 
178 Indonesia's written response to question 10(d) from the Panel following the first substantive meeting with the 
Parties, p. 16. 
179 Indonesia's written response to question 10(d) from the Panel following the first substantive meeting with the 
Parties, p. 16. 
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(d) Australia is not arguing that "dumping" covers any distortion arising out of 

a government action or circumstance 

 Indonesia argues that "the Anti-Dumping Agreement is concerned solely with the 

behaviour of individual producers or exporters absent express language indicating otherwise" 

and supports this assertion by reference to the following panel statement from EU – Biodiesel 

(Argentina): 

We therefore see no reason to extrapolate from [the second Ad Note to Articles 
VI:2 and VI:3 of the GATT 1994] that the concept of "dumping" is generally 
intended to cover any distortion arising out of government action or 
circumstances such as those surrounding Argentina's export tax system and its 
impact on soybean prices as an input material for biodiesel.180 

 However, Australia is not arguing that "the concept of "dumping" is generally intended to 

cover any distortion arising out of government action or circumstances".181 Rather, Australia is 

arguing that the term "particular market situation" means any condition, state or combination of 

circumstances in respect of the buying and selling of the like product (i.e. A4 copy paper) in the 

market of the exporting country (i.e. the market in Indonesia) that is distinguishable and not 

general.182 This interpretation was arrived at following a proper Vienna Convention 

interpretation of the term "particular market situation".183 The term "particular market situation" 

does not include any language indicating that the "situation" must be independent of any 

government intervention.184 

                                                 
180 Indonesia's written response to question 10(b) from the Panel following the first substantive meeting with the 
Parties, p. 14, quoting Panel Report, EU – Biodiesel (Argentina), para. 7.240. (footnote omitted) 
181 Panel Report, EU – Biodiesel (Argentina), para. 7.240. 
182 Australia's first written submission, para. 112. 
183 Australia's first written submission, paras. 97-112. 
184 Australia also notes that a finding that a "particular market situation" exists does not, ipso facto, result in a 
finding of "dumping". Put simply, an investigating authority also needs to establish that, because of that "particular 
market situation", domestic sales "do not permit a proper comparison" with the export price and that the alternative 
basis then used to determine the "normal value" results in a "normal value" that exceeds the export price. 
 
Thus, the "particular market situation" analysis was merely one discrete element of the reasoning of the 
Anti-Dumping Commission that led to the finding of "dumping". 
 
In addition, the government intervention considered by the Anti-Dumping Commission in its "particular market 
situation" analysis was only a part of the "combination of circumstances" considered as part of the Anti-Dumping 
Commission's "particular market situation" analysis. The circumstances considered as part of that analysis are 
outlined in Appendix 2 of the Final Report and the circumstances are summarised in paras. 114-115 of Australia's 
first written submission. See also paragraph 114 above. 
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 Australia also notes that, in EU – Biodiesel (Argentina), the European Union was seeking 

to rely on the second Ad Note to Articles VI:2 and VI:3 of the GATT 1994 to support its 

argument that it was entitled to discard the soybean component of the records of the relevant 

exporters because of the effect of Argentina's export tax system on domestic soybean prices.185 

The panel's consideration of a "distortion arising out of government action or circumstances" was 

in the context of the second condition of Article 2.2.1.1,186 not in the context of the proper 

meaning of "particular market situation". Hence the specific reference of the panel in 

EU – Biodiesel (Argentina) to "distortion arising out of government action or circumstances such 

as those surrounding Argentina's export tax system and its impact on soybean prices as an input 

material for biodiesel".187  

 The meaning of the term "particular market situation" was not before the panel or the 

Appellate Body in EU – Biodiesel (Argentina). 

 Finally, Australia notes that Indonesia's statement that "the Anti-Dumping Agreement is 

concerned solely with the behaviour of individual producers or exporters absent express 

language indicating otherwise"188 is inconsistent with its refusal to say whether or not 

government intervention in the form of a government imposed price ceiling or floor could 

constitute a "particular market situation".189 If Indonesia was adopting a consistent approach then 

its response to Question 11 of the Panel would have been unequivocal – it simply would have 

said that a government imposed price ceiling or floor could never constitute a "particular market 

situation".190 

                                                 
185 Panel Report, EU – Biodiesel (Argentina), paras. 7.239-7.241. 
186 The panel made it clear that it was addressing "the proper scope and meaning of only [the second] condition [in 
Article 2.2.1.1]" (Panel Report, EU – Biodiesel (Argentina), para. 7.227). 
187 Panel Report, EU – Biodiesel (Argentina), para. 7.240. (emphasis added) 
188 Indonesia's written response to question 10(b) from the Panel following the second substantive meeting with the 
Parties, p. 13. 
189 Indonesia's written response to question 11 from the Panel following the second substantive meeting with the 
Parties, p. 17. 
190 All of the third parties except for Russia agree that government intervention can be relevant to a finding of a 
"particular market situation" – see the United States' third party submission, para. 17; the European Union's third 
party submission, paras. 20-21; Japan's written response to question 1(b) from Panel to the third parties following 
the first substantive meeting with the Parties, para. 5; Korea's third party submission, para. 24 and Korea's response 
to question 4 from the Panel to the third parties following the first substantive meeting with the Parties, para. 26; and 
China's third party submission, para. 57 and China's response to question 1(b) from the Panel to the third parties 
following the first substantive meeting with the Parties, para. 6. 
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E. CONTRARY TO INDONESIA'S ARGUMENTS, "DUMPING" EXTENDS BEYOND 

"INTERNATIONAL PRICE DISCRIMINATION" 

1. Indonesia's arguments are grounded in the improper belief that "dumping" and the 

Anti-Dumping Agreement are solely concerned with "international price 

discrimination" 

 Much of Indonesia's argumentation in respect of the correct interpretation of the terms 

"particular market situation" and "permit a proper comparison" stems from its mistaken belief 

that "dumping" and the Anti-Dumping Agreement are solely concerned with "international price 

discrimination" (or "price discrimination"). 

 For example, Indonesia argues that: 

 "the [Anti-Dumping] Agreement mandates assessment of whether a firm is engaged in 

international price discrimination";191 

 "Dumping, in turn, is "international price discrimination" reflecting the pricing practice 

of an exporting firm to charge a lower price for exported goods than it does for the same 

goods sold domestically";192 

 "Indonesia has not argued price discrimination requires intent, it is merely selling at a 

lower price in one market than another – precisely how dumping is defined";193 

 "Australia's decision to disregard domestic prices is based exclusively on the 

[Government of Indonesia's] policies which means the anti-dumping measure is 

regulating government behavior not price discrimination by an individual producer or 

exporter";194 and 

                                                 
191 Indonesia’s first written submission, para. 2. 
192 Indonesia’s first written submission, para. 91. 
193 Indonesia's opening statement at the first substantive meeting with the Parties, para. 21. 
194 Indonesia's written response to question 10(c) from the Panel following the first substantive meeting with the 
Parties, p. 15. 
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 "The purpose of the comparison described in Article 2.1 is to determine whether the 

exporter is engaging in price discrimination by selling for less in the export market than 

in the domestic market".195 

 None of the above arguments rely on any provision of the Anti-Dumping Agreement or 

the GATT 1994 that contains the term "international price discrimination" or the term "price 

discrimination". And that is because those terms do not appear anywhere at all in the 

Anti-Dumping Agreement or the GATT 1994. 

2. US – Stainless Steel (Mexico) is not relevant to this dispute 

 Indonesia refers to only one Appellate Body decision to support these statements – 

US – Stainless Steel (Mexico). Notably, US – Stainless Steel (Mexico) is not a dispute about the 

proper meaning of "permit a proper comparison". Nor is it a dispute about Article 2.2 of the 

Anti-Dumping Agreement. 

 Rather, US – Stainless Steel (Mexico) is a dispute about the consistency of simple zeroing 

in periodic reviews with Articles 2.1, 2.4 and 9.3 of the Anti-Dumping Agreement and with 

Articles VI:1 and VI:2 of the GATT 1994.196  

 In addition, the paragraphs of the Appellate Body's report in US – Stainless Steel 

(Mexico) that Indonesia refers to197 discuss whether "dumping" and "margin of dumping" are 

exporter-related or importer-related concepts.198 This is totally unrelated to the issue of the 

proper interpretation of "permit a proper comparison". 

 Moreover, the Appellate Body's entire discussion of dumping in US – Stainless Steel 

(Mexico) is predicated on using the "domestic price" as the basis for the "normal value".199 The 

Appellate Body's discussion does not consider and is not concerned with the situation where the 

"normal value" is a constructed normal value pursuant to Article 2.2 of the Anti-Dumping 

Agreement and Article VI:1(b) of the GATT 1994.  

                                                 
195 Indonesia's written response to question 15 from the Panel following the first substantive meeting with the 
Parties, p. 17. 
196 Appellate Body Report, US – Stainless Steel (Mexico), paras. 8 and 15. 
197 Appellate Body Report, US – Stainless Steel (Mexico), paras. 87, 88, 90, 91, 94 and 95. 
198 Appellate Body Report, US – Stainless Steel (Mexico), heading immediately before para. 83. 
199 Appellate Body Report, US – Stainless Steel (Mexico), paras. 84 and 85. 
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 In light of the issues before the Appellate Body in US – Stainless Steel (Mexico) and in 

light of its entire discussion being predicated on using the "domestic price" as the basis for the 

"normal value" (rather than the constructed normal value), it is not at all surprising that the 

Appellate Body stated that: 

Dumping arises from the pricing practices of exporters as both normal values 
and export prices reflect their pricing strategies in home and foreign markets.200 

 When the "normal value" is based on the "domestic price", dumping can of course be 

seen as arising from the pricing practices of exporters. The same applies if the "normal value" is 

based on a third country export price.201 But when the "normal value" is based on a constructed 

normal value, as is the case before this Panel, dumping arises if the export price is lower than the 

constructed normal value. In such a case, dumping cannot, and does not, arise from the pricing 

practices of exporters per se because the domestic prices have been discarded in the 

determination of "normal value". And they have been discarded because either they do not 

"permit a proper comparison" or because they were not determined in the "ordinary course of 

trade". 

3. "Dumping" occurs when the export price is below the "normal value" and the 

"normal value" is not always the domestic price 

 In its first written submission, Indonesia notes that "a WTO technical paper states that 

"[d]umping is, in general, a situation of international price discrimination, where the price of a 

product when sold in the importing country is less than the price of that product in the market of 

the exporting country"".202 

 This statement clearly illustrates why all Indonesia's other statements on this issue are 

incorrect. It clearly conditions the connection between "dumping" and "international price 

discrimination" as being "in general". It does not say that "dumping … is "international price 

discrimination"",203 which is Indonesia's argument.  

                                                 
200 Appellate Body Report, US – Stainless Steel (Mexico), para. 95 (quoted in Indonesia's first written submission, 
para. 100). 
201 Appellate Body Report, US – Stainless Steel (Mexico), para. 86. 
202 Indonesia's first written submission, para. 91. (emphasis added, footnotes omitted) 
203 Indonesia's first written submission, para. 91. 
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 Crucially, that very same "WTO technical paper", in the very same paragraph that 

Indonesia quotes from, states that: 

[I]n the simplest of cases, one identifies dumping simply by comparing prices in 
two markets. However, the situation is rarely, if ever, that simple, and in most 
cases it is necessary to undertake a series of complex analytical steps in order to 
determine the appropriate price in the market of the exporting country (known 
as the "normal value") and the appropriate price in the market of the importing 
country (known as the "export price") so as to be able to undertake an 
appropriate comparison.204 (emphasis added) 

 And that "WTO technical paper" states: 

Two alternatives [to the domestic price] are provided for the determination of 
normal value if sales in the exporting country market are not an appropriate 
basis.205 

 As stated in the WTO online glossary: 

[Dumping] occurs when goods are exported at a price less than their normal 
value, generally meaning they are exported for less than they are sold in the 
domestic market or third-country markets, or at less than production cost.206 

 In maintaining that dumping is "selling for less in the export market than in the domestic 

market",207 Indonesia ignores the "two alternatives"208 for "normal value (being third country 

export prices and constructed normal value209) that are available: 

 if there are "no sales of the like product in the ordinary course of trade"; and 

 if, "because of the particular market situation or the low volume of the sales in the 

domestic market of the exporting country, such sales do not permit a proper comparison 

to the export prices".210  

                                                 
204 Technical Information on Anti-Dumping, World Trade Organization, accessed 10 February 2019, 
<https://www.wto.org/english/tratop_e/adp_e/adp_info_e.htm> (Technical Information on Anti-Dumping), 
Exhibit AUS-23, p. 1.  
205 Technical Information on Anti-Dumping, Exhibit AUS-23, p. 5.  
206 Glossary: Glossary term: dumping, World Trade Organization, accessed 10 February 2019, 
<https://www.wto.org/english/thewto_e/glossary_e/glossary_e.htm>, Exhibit AUS-24.  
207 Indonesia's written response to question 15 from the Panel following the first substantive meeting with the 
Parties, p. 17. 
208 Technical Information on Anti-Dumping, Exhibit AUS-23, p. 5.  
209 See Article 2.2 of the Anti-Dumping Agreement. 
210 Article 2.2 of the Anti-Dumping Agreement. (footnote omitted) 
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4. "Dumping" is not limited to where the export price is below the domestic price 

 The fact that "dumping" extends beyond the situation where an exporter is "selling for 

less in the export market than in the domestic market"211 is clearly illustrated by the two 

numerical examples set out at paragraphs 83 to 92 above. In both cases, there is a total lack of 

the "international price discrimination" that Indonesia maintains is essential to be able to find 

dumping – in both cases, the producer is selling the product at exactly the same price in the 

domestic market and the export market. But, notwithstanding that the producer is not 

discriminating in any way in its pricing in the domestic market vis-à-vis the export market, 

dumping is legitimately found to have occurred. 

5. Conclusion 

 As clearly set out in Article 2.1 of the Anti-Dumping Agreement and Article VI:1 of the 

GATT 1994, "dumping" occurs when the export price is below the "normal value", not merely 

when "the pricing practice of an exporting firm [is] to charge a lower price for exported goods 

than it does for the same goods sold domestically".212 

 And, as clearly set out in Article 2.2 of the Anti-Dumping Agreement and Article VI:1(b) 

of the GATT 1994, there are certain circumstances where an investigating authority is required 

to not use the domestic prices of the like product as the basis for the "normal value". 

 One of those circumstances is where, "because of the particular market situation … such 

sales do not permit a proper comparison" with the export price. This is the circumstance that is 

before the Panel in this dispute. 

  

                                                 
211 Indonesia's written response to question 15 from the Panel following the first substantive meeting with the 
Parties, p. 17. 
212 Indonesia’s first written submission, para. 91. (footnote omitted) 
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 Indonesia seeks to interpret the term "such sales do not permit a proper comparison" – the 

purpose of which is to define when the domestic sales should or should not be used as basis for 

the "normal value" – by reference to an argument that a "proper comparison" is permitted 

whenever "the domestic price can be compared to the export price for the purpose of deciding 

whether the domestic price is above or below the export price".213 That is akin to saying that the 

domestic sales will "permit a proper comparison" to the export price whenever there is a 

domestic price to compare to the export price. 

 That is incorrect. 

F. ARTICLE VI OF THE GATT 1994, THE SECOND AD NOTE TO ARTICLE VI:1 

OF THE GATT 1994, AND ARTICLE 2 OF THE ANTI-DUMPING AGREEMENT 

PROVIDE CONTEXT AS TO WHEN DOMESTIC SALES DO NOT "PERMIT A PROPER 

COMPARISON" 

1. Introduction 

 Where, "because of the particular market situation or the low volume of the sales", 

domestic sales of the like product in the exporting country "do not permit a proper comparison", 

Article 2.2 requires that an alternative method for determining the normal value be used. The 

requirement to use an alternative method arises where the domestic sales are not a reliable 

foundation upon which to build a "normal value" that would allow an investigating authority to 

conduct a suitable and accurate comparison with the export price in order to:  

 ascertain whether the like product is to be considered as being dumped; and/or 

 determine the margin of dumping.214 

  

                                                 
213 Indonesia's written response to question 18 from the Panel following the first substantive meeting with the 
Parties, p. 19. 
214 Australia's first written submission, para. 133. 



BCI REDACTED 
 
Australia – Anti-Dumping Measures on  
A4 Copy Paper (DS529) 

Australia’s Second Written Submission
NOvemer1 March 2019

  
 

55 
 

 In the words used by Australia's legislation, and hence used by the Anti-Dumping 

Commission, the requirement to use an alternative method for determining the normal value 

applies where domestic sales are "unsuitable" for determining the normal value.215 The facts 

before the Anti-Dumping Commission clearly established such unsuitability. Therefore, the 

Anti-Dumping Commission was required to use an alternative method for determining normal 

value and it chose to use a constructed normal value, consistent with Article 2.2 of the 

Anti-Dumping Agreement. 

 Neither Article 2.2 of the Anti-Dumping Agreement nor Article VI of the GATT 1994 

prescribe any particular methodology for determining unsuitability. An investigating authority 

therefore has a discretion as to the methodology it employs. Its determination of unsuitability 

will be consistent with those provisions if the Panel determines that it was based on a proper 

establishment of the facts,216 that those facts were evaluated in an unbiased and objective 

manner,217 and that the investigating authority provided a reasoned and adequate explanation as 

to how the record evidence supported its factual findings and how those factual findings 

supported its determination218 – as is the case in this dispute.  

 While no particular methodology is prescribed, the contexts of Article 2.2 of the 

Anti-Dumping Agreement and Article VI of the GATT 1994 identify characteristics of 

unsuitability that strongly support Australia's interpretation of Article 2.2 and that strongly 

support the Anti-Dumping Commission's determination that the relevant facts meant that the 

domestic sales of A4 copy paper in Indonesia were unsuitable to use as the basis for the normal 

value – i.e. that the domestic sales "did not permit a proper comparison" with the export price. 

  

                                                 
215 See, for example, Final Report, Exhibit IDN-04, section A2.2, p. 146. 
216 Article 17.6(i) of the Anti-Dumping Agreement. 
217 Article 17.6(i) of the Anti-Dumping Agreement. 
218 Appellate Body Report, US – Countervailing Duty Investigation on DRAMS, para. 186. 
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2. The second Ad Note to Article VI:1 of the GATT 1994 and the "ordinary course of 

trade" provisions of Article 2 of the Anti-Dumping Agreement 

 As set out in Australia's first written submission: 

 the Anti-Dumping Agreement does not explicitly identify the characteristics of 

unsuitability that will determine whether or not using the domestic price as the basis for 

the "normal value" would allow an investigating authority to conduct a suitable and 

accurate comparison to:  

 ascertain whether the like product is to be considered as being dumped; 

and/or 

 determine the margin of dumping;219 

 however, the characteristics of unsuitability can be identified from the context provided 

by Article VI of the GATT 1994, the second Ad Note to Article VI:1 of the GATT 1994, 

and Article 2 of the Anti-Dumping Agreement;220 and 

 this context establishes that, in deciding whether or not the domestic sales "permit[ted] a 

proper comparison" with the export price in the investigation that is before this Panel, it 

was relevant for the Anti-Dumping Commission to consider whether: 

 the domestic price of A4 copy paper was affected by government 

intervention that distorted costs and prices; and/or 

 the "particular market situation" meant that the domestic price of 

A4 copy paper was fixed in a manner incompatible with normal 

commercial practice; and/or 

 the "particular market situation" meant that the domestic price of 

A4 copy paper was fixed according to criteria which were not those of the 

marketplace.221 

                                                 
219 Australia's first written submission, para. 133. 
220 Australia's first written submission, para. 134. 
221 Australia's first written submission, paras. 135-144. 
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 This does not mean, as Indonesia argues, that "Australia's application of the "particular 

market situation" in this dispute and its arguments to the Panel in support render the ordinary 

course of trade and the "particular market situation" provisions are identical [sic]".222 

 Firstly, one of the considerations (whether "the domestic price of A4 copy paper was 

affected by government intervention that distorted costs and prices") arises from the context 

provided by the second Ad Note to Article VI:1 of the GATT 1994 rather than from the context 

of the "ordinary course of trade" provisions. 

 Secondly, one of the purposes of Article 2.2 of the Anti-Dumping Agreement is to set out 

when the domestic price is to be considered as not a "comparable price, in the ordinary course of 

trade, for the like product when destined for consumption in the exporting country". That is, one 

of the purposes of Article 2.2 of the Anti-Dumping Agreement is to set out how an investigating 

authority should determine whether a domestic price is not suitable to use as the basis for the 

"normal value". 

 The Appellate Body in US – Hot-Rolled Steel considered the characteristics of specific 

domestic sales that mean they are not suitable to use as the basis for the "normal value". Two of 

the characteristics it identified were where the prices of those domestic sales were fixed in a 

manner incompatible with normal commercial practice and where they were fixed according to 

criteria which were not those of the marketplace.223 Such characteristics would indicate that 

those specific domestic sales were outside of the ordinary course of trade "for sales of the like 

product, in the market in question, at the relevant time"224 and would not lead to a "normal value 

[that] is, indeed, the "normal" price of the like product, in the home market of the exporter".225 

Such specific domestic sales would thus not be suitable to use as the basis for the "normal 

value". 

  

                                                 
222 Indonesia's opening statement at the first substantive meeting with the Parties, para. 30. 
223 Appellate Body Report, US – Hot-Rolled Steel, paras. 140-141. 
224 Appellate Body Report, US – Hot-Rolled Steel, para. 140. 
225 Appellate Body Report, US – Hot-Rolled Steel, para. 140. 
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 In the situation that is before this Panel, the Anti-Dumping Commission looked at the 

"market" for A4 copy paper in Indonesia, which included all of the domestic sales. It found that 

there was a "situation" in the "market" comprising those domestic sales that was a "particular 

market situation". It looked to see whether, because of that "particular market situation", those 

domestic sales were unsuitable to use as the basis for the "normal value" (i.e. whether, because 

of the "particular market situation", the domestic sales did "not permit a proper comparison" to 

the export price). 

 It is logical that the same characteristics of specific domestic sales that make them 

unsuitable to use as the basis for the "normal value" are relevant to considering whether all of the 

domestic sales are unsuitable to use as the basis for the "normal value" because of that 

"particular market situation".  

 For example, it would be incongruous to conclude that domestic sales made at prices 

fixed according to criteria which were not those of the marketplace should be discarded only 

where some of domestic sales are so made,226 and not when, because of a "particular market 

situation", all domestic sales are so made. And it would be incongruous to conclude that 

domestic sales made at prices fixed in a manner incompatible with normal commercial practice 

should be discarded only where some of the domestic sales are so made,227 and not when, 

because of a "particular market situation", all domestic sales are so made. 

 Whether or not it is specific domestic sales or all domestic sales that are made at prices 

fixed according to criteria which are not those of the marketplace or not in accordance with 

normal commercial practice, the result is the same – the sales that are so affected may not be 

suitable to use as the basis for the "normal value". Where only specific domestic sales are 

affected, those sales may be able to be discarded on the basis that they are "outside of the 

ordinary course of trade". Where, because of a "particular market situation", all domestic sales 

are so affected, those sales may only be discarded on the basis that "because of the particular 

market situation, … such sales do not permit a proper comparison". 

  

                                                 
226 And thus are outside of the "ordinary course of trade". 
227 And thus are outside of the "ordinary course of trade". 
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 In both cases, the relevant domestic sales may not be made at a "comparable price, in the 

ordinary course of trade, for the like product when destined for consumption in the exporting 

country". And, in both cases, the relevant domestic sales may not be suitable to use as the basis 

for the "normal value". 

3. Footnote 2 to Article 2.2 of the Anti-Dumping Agreement 

 The meaning and application of the phrase "because of the … low volume of the sales in 

the domestic market of the exporting country, such sales do not permit a proper comparison", 

and its accompanying footnote 2, in Article 2.2 of the Anti-Dumping Agreement, also provide 

relevant context for the interpretation of the phrase "permit a proper comparison" in Article 2.2 

and identify characteristics of unsuitability. 

 As discussed in Australia's first written submission, recourse to an alternative basis to 

determine the "normal value" is required where sales in the exporting country's market do not 

"permit a proper comparison" because of their "low volume".228 

 Footnote 2 in Article 2.2 of the Anti-Dumping Agreement provides that: 

Sales of the like product destined for consumption in the domestic market of the 
exporting country shall normally be considered a sufficient quantity for the 
determination of the normal value if such sales constitute 5 per cent or more of 
the sales of the product under consideration to the importing Member, provided 
that a lower ratio should be acceptable where the evidence demonstrates that 
domestic sales at such lower ratio are nonetheless of sufficient magnitude to 
provide for a proper comparison. 

 Footnote 2 is a general direction to an investigating authority that a "low volume" of 

domestic sales "shall normally" be sufficient to "permit a proper comparison" with the export 

price where they constitute 5% or more of the export sales (by volume) and that a ratio lower 

than 5% should be sufficient to "permit a proper comparison" where the evidence demonstrates 

those sales are "nonetheless of sufficient magnitude to provide for a proper comparison". 

  

                                                 
228 Australia's first written submission, para. 129. 
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 It is clear that the characteristic of the domestic sales that leads to a consideration of 

whether those sales "permit a proper comparison" (being the magnitude of the domestic sales – 

i.e. a "low volume" of domestic sales) is the same characteristic that is to be considered in the 

"proper comparison" analysis. The relevant characteristic (i.e. the magnitude of the domestic 

sales) to be considered in determining whether, because of the "low volume" of domestic sales, 

"such sales do not permit a proper comparison", is whether those sales, despite not meeting the 

5% magnitude threshold in footnote 2 to Article 2.2, are nonetheless of "sufficient magnitude" 

(i.e. of sufficient volume) to still "provide for a proper comparison".229  

 An important part of the Anti-Dumping Commission's analysis of whether there was a 

"particular market situation" was its finding that the resultant price of A4 copy paper in 

Indonesia was artificially low,230 was significantly below regional benchmarks,231 and reflected 

the lowered cost and price of logs and hardwood pulp in Indonesia that resulted from the 

programs and policies of the Government of Indonesia.232, 233 

 This characteristic of the "particular market situation" – being the lowered price of 

A4 copy paper in Indonesia resulting from the programs and policies of the Government of 

Indonesia and the export ban on logs – was also properly relevant to the issue of whether or not, 

because of the "particular market situation", the domestic sales permitted a "proper comparison" 

with the export price.  

  

                                                 
229 This is not to say that a comparison with export prices is required at this stage. Footnote 2 makes no reference to 
the export price. And, as stated by the Appellate Body, footnote 2 "specifically defin[es] low-volume sales in the 
home market in relation to a proportion of sales made in the importing Member" (Appellate Body Report, 
EC – Tube or Pipe Fittings, footnote 94 (emphasis added)). 
230 The Final Report states: "The Commission compared Indonesian and Chinese domestic prices with a number of 
regional benchmark prices to determine whether Indonesian and Chinese domestic prices [of A4 copy paper] were 
artificially low" (Final Report, Exhibit IDN-04, section A2.7.4, p. 153); and refers to the finding of the 
Anti-Dumping Commission "that Indonesian domestic prices [of A4 copy paper] are artificially low" (Final Report, 
Exhibit IDN-04, section A2.9.2.2, p. 167).  
231 The Final Report states: "[T]he domestic price of Indonesian A4 copy paper is significantly below comparable 
regional benchmarks" (Final Report, Exhibit IDN-04, section A2.9.4, p. 173).  
232 The Final Report states: " … [Government of Indonesia] programs have increased the availability of timber 
relative to demand and hence artificially lower[ed] prices for Indonesian logs and pulp … [W]ithout these 
interventions, the price for timber and pulp would [have] be[en] above prices that prevailed during the investigation 
period and … these higher input costs would [have] be[en] reflected in higher domestic prices for A4 copy paper" 
(Final Report, Exhibit IDN-04, section A2.9.4, p. 174).  
233 See Australia's first written submission, para. 115. 
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 Hence the findings of the Anti-Dumping Commission that: 

[T]here is a market situation in the Indonesian A4 copy paper market such that 
the domestic price for Indonesian A4 copy paper is not suitable for the 
determination of normal values [based on domestic selling prices]. Findings in 
support of this conclusion include: 

 The [Government of Indonesia's] involvement in forestry and pulp 
industries through its support for the development of timber plantations 
and its prohibition on the export of timber logs has directly resulted in 
the distortion of the domestic price for A4 copy paper; and 

 The domestic price of Indonesian A4 copy paper is significantly below 
comparable regional benchmarks.234 

There is a market situation in the Indonesian A4 copy paper market: The 
[Government of Indonesia] exerts significant influence over the Indonesian 
timber and pulp industries through various programs and policies including 
those relating to provision of land for plantations and the export ban on logs. 
The Commission considers that these programs and policies have rendered 
Indonesian domestic A4 copy paper prices unsuitable for determining normal 
values.235 

 These conclusions do not mean, as Indonesia alleges, that Australia imposed 

"anti-dumping duties in response to low export prices"236 and that it based its "resort to 

constructed normal value solely on a "particular market situation" finding".237 

 Rather, just like the analysis undertaken with respect to "low volume" of sales, a 

characteristic of the domestic sales (the lowered price of A4 copy paper in Indonesia) was 

relevant to the "particular market situation" analysis and to the "permit a proper comparison" 

analysis. 

  

                                                 
234 Final Report, Exhibit IDN-04, section A2.9.1, p. 165. 
235 Final Report, Exhibit IDN-04, section A2.2, p. 146. 
236 Indonesia's first written submission, para. 79. 
237 Indonesia's first written submission, para. 79. 
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4. Additional context 

 In their third party written submissions, the European Union and the United States refer 

to additional context that identifies a multitude of characteristics of unsuitability.238 In each of 

the situations that they identify, the relevant data is unsuitable for use as the basis for the 

calculation of a normal value with which the export price can be meaningfully compared. In such 

circumstances, an investigating authority may be required to reject such data, in whole or in part, 

and/or to replace the rejected data with information from some other source, and/or to adjust the 

data in a manner that ensures that a proper comparison is permitted with the export price. The 

situation before the Anti-Dumping Commission in this dispute clearly falls within the 

characteristics of unsuitability identified in these contexts. 

G. AUSTRALIA PROPERLY FOUND THAT THE DOMESTIC SALES DID NOT 

"PERMIT A PROPER COMPARISON" WITH THE EXPORT PRICE 

 Exhibit AUS-13 clearly sets out the Anti-Dumping Commission's two-step analysis of 

"particular market situation" and "permit a proper comparison" and how that is reflected in the 

language of Australia's anti-dumping system. 

 In addition, Australia has clearly set out where the Anti-Dumping Commission 

considered the question of whether domestic sales were "suitable for use" in determining the 

"normal value" (i.e. whether they "permit[ted] a proper comparison" with the export price).239 

 Australia has filed with this submission pricing data which clearly shows that the price of 

A4 copy paper in Indonesia was significantly below comparable regional benchmarks.240, 241 

                                                 
238 The European Union's third party written submission, paras. 37-38 and United States' third party written 
submission, para 11. 
239 See Australia's written response to question 33 from the Panel following the first substantive meeting with the 
Parties, para. 222. 
240 See Summary table and chart: Comparison of A4 copy paper prices in Indonesia, China, South Korea, Japan, 
Thailand and Asia (extracted directly from the record of investigation), Exhibit AUS-25A (BCI); SMG Exporters: 
A4 copy paper prices in Indonesia: 2015 (extracted directly from the record of investigation), Exhibit AUS-25B 
(BCI); APRIL Group: A4 copy paper prices in Indonesia: 2015 (extracted directly from the record of investigation), 
Exhibit AUS-25C (BCI); A4 copy paper prices in China (70-100gsm): 2010-2015 (extracted directly from the 
record of investigation), Exhibit AUS-25D (BCI); and A4 copy paper prices in South Korea (80gsm), Japan and 
Asia (70 gsm): 2010-2015 (extracted directly from the record of investigation), Exhibit AUS-25E (BCI). 
241 See also Australia's first written submission, paras. 143-144. 
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H. CONCLUSION 

 The Anti-Dumping Commission found that the domestic sales of A4 copy paper in 

Indonesia were unsuitable for the determination of normal value in a WTO-consistent manner. 

Its determination was based on a correct Vienna Convention interpretation of Article 2.2, on a 

proper establishment of the facts and on an unbiased and objective evaluation of those facts. In 

addition, the explanation provided by the Anti-Dumping Commission in its report was reasoned 

and adequate. Therefore, the Anti-Dumping Commission's determination was consistent with 

Article 2.2 of the Anti-Dumping Agreement and Article VI of the GATT 1994. 
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IV. INDONESIA HAS FAILED TO DEMONSTRATE THAT AUSTRALIA 

ACTED INCONSISTENTLY WITH ARTICLES 2.2 AND 2.2.1.1 OF 

THE ANTI-DUMPING AGREEMENT IN ITS DETERMINATION OF 

THE CONSTRUCTED NORMAL VALUE OF A4 COPY PAPER 

A. INDONESIA'S INTERPRETATION OF THE FIRST SENTENCE OF 

ARTICLE 2.2.1.1 READS OUT THE WORD "NORMALLY" 

 Indonesia argues that the word "normally" appears in the first sentence of Article 2.2.1.1 

of the Anti-Dumping Agreement in order to specify that the exporters' records must be used 

unless one (or both) of the conditions in the first sentence of Article 2.2.1.1 are not satisfied.242 

 Indonesia's interpretation of "normally" is incorrect. 

 The word "normally" is not required in order to specify that the exporters' records must 

be used unless one (or both) of the conditions in the first sentence of Article 2.2.1.1 are not 

satisfied. Had that been the intention of the provision, the word "normally" would not have been 

included. When the word "normally" is removed, the first sentence of Article 2.2.1.1 reads:  

For the purpose of paragraph 2, costs shall be calculated on the basis of records 
kept by the exporter or producer under investigation, provided that such records 
are in accordance with the generally accepted accounting principles of the 
exporting country and reasonably reflect the costs associated with the 
production and sale of the product under consideration. (emphasis added) 

 The presence of the word "shall", not qualified by the word "normally", would more 

clearly convey that the "costs" had to always "be calculated on the basis of records kept by the 

exporter or producer under investigation" whenever the two conditions in Article 2.2.1.1 were 

satisfied. Yet Indonesia argues that, in fact, the qualification of the word "shall" by the word 

"normally" means that the exporters' records must be used unless one (or both) of the conditions 

in the first sentence of Article 2.2.1.1 are not satisfied. 

                                                 
242 Indonesia's oral response to question 20 during the first substantive meeting with the Parties and Indonesia's 
written response to question 20(a) from the Panel following the first substantive meeting with the Parties, p. 20. 
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 That argument is clearly incorrect. The word "normally" appears in the context of 

qualifying, rather than in some way reinforcing, the word "shall". That is, it appears as an adverb 

qualifying the verb "shall".  

 Indonesia's interpretation strips the word "normally" of any effect at all. Indonesia's 

interpretation is that the first sentence of Article 2.2.1.1 means the same thing with the word 

"normally" included as it would mean without the word "normally" included. This cannot have 

been the intention of the drafters. The qualification of the verb "shall" by the adverb "normally" 

must be given meaning and effect. 

 Australia's interpretation gives proper meaning and effect to the inclusion of the word 

"normally" in Article 2.1.1.1.243 By contrast, Indonesia's interpretation reads out the word 

"normally" from Article 2.2.1.1. 

B. THE ANTI-DUMPING COMMISSION DID NOT BASE ITS DECISION TO 

DISCARD THE HARDWOOD PULP COMPONENT OF THE RECORDS OF INDAH KIAT 

AND PINDO DELI ON THE SECOND CONDITION OF ARTICLE 2.2.1.1 

 Indonesia asserts that the Anti-Dumping Commission's decision to discard the hardwood 

pulp component of the records of Indah Kiat and Pindo Deli in its determination of the 

constructed normal value was "unmistakably made pursuant to the second condition of Article 

2.2.1.1".244 Indonesia also implies that Australia is engaging in an ex post facto rationalisation 

for its actions.245 

  

                                                 
243 Australia's first written submission, paras. 187-200. 
244 Indonesia's written response to question 20(b) from the Panel following the first substantive meeting with the 
Parties, p. 21. 
245 Indonesia's opening statement at the first substantive meeting with the Parties, para. 43 and Indonesia's written 
response to question 20(a) from the Panel following the first substantive meeting with the Parties, pp. 20-21. 



BCI REDACTED 
 
Australia – Anti-Dumping Measures on  
A4 Copy Paper (DS529) 

Australia’s Second Written Submission
NOvemer1 March 2019

  
 

66 
 

 In support of its position, Indonesia argues that: 

 "the authority's findings do not use the word "normally" at all in connection with 

explaining why Australia was disregarding the producers' recorded costs";246 and 

 the Anti-Dumping Commission found that "the actual cost of pulp recorded by exporters 

in their records does not reasonably reflect a competitive market cost".247 

 Neither of these arguments has any merit. 

 Firstly, Indonesia's argument that the Anti-Dumping Commission's findings do not use 

the word "normally" is not determinative of the question before the Panel. The question before 

the Panel is whether the Anti-Dumping Commission acted in a manner consistent with 

Australia's obligations under the GATT 1994 and the Anti-Dumping Agreement, and not 

whether it used the precise words and phrases contained in those treaties.248 

 In the context of Australia's dualist legal system, domestic laws and regulations which 

give effect to treaty obligations do not necessarily mirror the precise language of the underlying 

treaty but nonetheless implement and are consistent with those treaty obligations.249  

  

                                                 
246 Indonesia's written response to question 20(b) from the Panel following the first substantive meeting with the 
Parties, p. 21. (emphasis original) 
247 Indonesia's written response to question 20(b) from the Panel following the first substantive meeting with the 
Parties, p. 21. 
248 Australia's written response to question 23 from the Panel following the first substantive meeting of the Parties, 
para. 168. 
249 Australia's written response to question 23 from the Panel following the first substantive meeting with the Parties, 
para. 167. 
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 The Anti-Dumping Commission relied on subsection 43(2) of the Customs Regulation in 

its decision to discard the hardwood pulp component of the records of Indah Kiat and 

Pindo Deli.250 Subsection 43(2) gives effect to both the second condition of the first sentence of 

Article 2.2.1.1, and to the word "normally" in Article 2.2.1.1.251 In the investigation that is before 

this Panel, the Anti-Dumping Commission's reasoning in support of its decision to discard the 

hardwood pulp component of the records of Indah Kiat and Pindo Deli was consistent with a 

reliance on the word "normally" in Article 2.2.1.1, rather than a reliance on the second condition 

of Article 2.2.1.1 not being satisfied.252 

 The absence of the word "normally" in the Anti-Dumping Commission's explanation for 

discarding the hardwood pulp component of the records of Indah Kiat and Pindo Deli does not, 

as Indonesia argues, demonstrate that the Anti-Dumping Commission's findings were not 

consistent with a reliance on "normally" in Article 2.2.1.1. Rather, it simply reflects the fact that 

subsection 43(2) of the Customs Regulation does not mirror the precise language of the 

underlying treaty (but, nonetheless, implements and is consistent with those treaty obligations).  

 Secondly, Indonesia's argument that the Anti-Dumping Commission's finding that "the 

actual cost of pulp recorded by exporters in their records does not reasonably reflect a 

competitive market cost" was "unmistakably made pursuant to the second condition of 

Article 2.2.1.1 of the Anti-Dumping Agreement"253 is without merit. The Anti-Dumping 

Commission did not explicitly find that the cost of hardwood pulp recorded by Indah Kiat and 

Pindo Deli did not "reasonably reflect the costs associated with the production and sale of the 

product under consideration", as stated in the second condition of Article 2.2.1.1. 

  

                                                 
250 Australia's written response to question 20(c) from the Panel following the first substantive meeting with the 
Parties, para. 131. 
251 Australia's written response to questions 20(c) and 23 from the Panel following the first substantive meeting with 
the Parties, paras. 132-142 and 169-171. 
252 Australia's written response to question 20(c) from the Panel following the first substantive meeting with the 
Parties, paras. 130 and 138-142. 
253 Indonesia's written response to question 21 from the Panel following the first substantive meeting with the 
Parties, p. 21. 
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 Indonesia cannot simultaneously argue that: 

 Australia cannot rely on the word "normally" in Article 2.2.1.1 because that word is 

absent from the relevant findings of the Anti-Dumping Commission; and  

 the Anti-Dumping Commission "unmistakably" relied on the phrase "reasonably reflect 

the costs associated with the production and sale of the product under consideration" even 

though that phrase is similarly absent from the relevant findings of the Anti-Dumping 

Commission. 

 Rather than explicitly using the word "normally", and rather than explicitly finding that 

the records did not "reasonably reflect the costs associated with the production and sale of the 

product under consideration", the Anti-Dumping Commission (in accordance with 

subsection 43(2) of the Customs Regulation) found that "the actual cost of pulp recorded by 

exporters in the records does not reasonably reflect a competitive market cost".254 

 The Anti-Dumping Commission's application of subsection 43(2) was clearly consistent 

with discarding the amounts in the records kept by the exporter in circumstances that were 

outside the normal and ordinary, as is evident from the reasoning of the Anti-Dumping 

Commission in its Final Report. 

 As Australia has demonstrated, the proper interpretation of the first sentence of 

Article 2.2.1.1 is that where the circumstances are not normal and ordinary, the investigating 

authority is not required to calculate costs on the basis of records kept by the exporter or 

producer under investigation, even if the two conditions in Article 2.2.1.1 are satisfied.255  

  

                                                 
254 Final Report, Exhibit IDN-04, section 6.9.1, p. 51. 
255 Australia's first written submission, para. 194. 
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 A key question in determining whether circumstances are normal and ordinary must 

necessarily include whether the records are suitable to determine a constructed normal value that 

is an "appropriate proxy for the price of the like product in the ordinary course of trade in the 

domestic market of the exporting country when the normal value cannot be determined on the 

basis of domestic sales".256, 257 

 In explaining its decision to discard the hardwood pulp component of the costs in the 

records kept by Indah Kiat and Pindo Deli, the Anti-Dumping Commission clearly addressed 

whether those records were suitable to determine a constructed normal value: 

[T]he Commission's findings in respect of a [particular] market situation in 
Indonesia … found that the significant influence of the Government of 
Indonesia (GOI) within the forestry and pulp industries has distorted prices in 
the paper industry and the paper market in Indonesia.  

In particular, the Commission found that the cost of producing pulp was 
substantially less than a competitive benchmark. Consequently, the Commission 
considers that the actual cost of pulp recorded by exporters in their records does 
not reasonably reflect a competitive market cost. As pulp is proportionally the 
largest cost component for the production of the goods and like goods, the 
Commissioner considers that the exporter's records do not reasonably reflect 
competitive market costs associated with the production or manufacture of like 
goods. Consequently, the Commission considers that this renders this 
component of Indonesian producers' and exporters' records unsuitable for 
determining the cost to make A4 copy paper for the purposes of constructing 
normal values.258 (emphasis added) 

 In other words, the Anti-Dumping Commission found that the amounts for hardwood 

pulp in the records of Indah Kiat and Pindo Deli did not "reasonably reflect competitive market 

costs" within subparagraph 43(2)(b)(ii) because they reflected the "particular market situation". 

As such, they were not suitable for determining the constructed normal value of A4 copy 

paper.259 

  

                                                 
256 Appellate Body Report, EU – Biodiesel (Argentina), para. 6.24. (footnote omitted) See also Panel Reports, 
EU – Biodiesel (Argentina), para. 7.233; Thailand – H-Beams, para. 7.112; and US – Softwood Lumber V, 
para. 7.278. 
257 Australia's first written submission, para. 214. 
258 Final Report, Exhibit IDN-04, section 6.9.1, p. 51.  
259 Australia's written response to question 20(c) from the Panel following the first substantive meeting with the 
Parties, para. 140. 
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 The Anti-Dumping Commission was faced with circumstances that were not normal and 

ordinary. A constructed normal value calculated on the basis of the records kept by Indah Kiat 

and Pindo Deli in respect of hardwood pulp would not have been an "appropriate proxy for the 

price of the like product in the ordinary course of trade in the domestic market of the exporting 

country when the normal value cannot be determined on the basis of domestic sales",260 because, 

like the domestic sales price that had been found unsuitable to use as the basis of the "normal 

value", it would have reflected the "particular market situation".261 

 The Anti-Dumping Commission's reasoning was therefore clearly consistent with 

discarding the amounts included in the records kept by the exporter or producer under 

investigation in circumstances that are not normal and ordinary, pursuant to the word "normally" 

in Article 2.2.1.1, and having recourse to alternative bases to calculate those costs.  

 This approach yields a coherence between the word "normally" in the first sentence of 

Article 2.2.1.1 and the concept of a "particular market situation … in the domestic market of the 

exporting country" that renders domestic sales unfit to "permit a proper comparison" under 

Article 2.2, in circumstances where the "particular market situation" has rendered a component 

of an exporter's records unsuitable to establish a constructed normal value under Article 2.2.  

  

                                                 
260 Appellate Body Report, EU – Biodiesel (Argentina), para. 6.24. (footnote omitted) See also Panel Reports, 
EU – Biodiesel (Argentina), para. 7.233; Thailand – H-Beams, para. 7.112; and US – Softwood Lumber V, 
para. 7.278. 
261 See Australia's first written submission, para. 215 and Australia's written response to question 20(c) from the 
Panel following the first substantive meeting with the Parties, para. 141. 
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 As such, this approach gives effect to the word "normally" and the term "particular 

market situation" in a manner that is consistent with the other terms, context, and object and 

purpose of the Anti-Dumping Agreement. It is well-established that "the WTO covered 

agreements should be interpreted in a coherent and consistent manner, giving meaning to all 

applicable provisions harmoniously".262 In this regard, the Appellate Body has explained in the 

context of the Anti-Dumping Agreement that the interpretative exercise required under 

Articles 31 and 32 of the Vienna Convention must "yield an interpretation that is harmonious 

and coherent and fits comfortably in the treaty as a whole".263 While this process is "intended to 

ascertain the proper meaning of a provision", the "proper" meaning is "one that fits harmoniously 

with the terms, context, and object and purpose of the treaty".264 

 If the word "normally" were interpreted as Indonesia suggests — to restrict its meaning to 

situations in which the two conditions in the first sentence of Article 2.2.1.1 are satisfied — it 

would yield "contradiction instead of coherence and harmony among, and effect to, all relevant 

treaty provisions", contrary to the interpretative disciplines of the Vienna Convention.265 The 

reason for this is that such an interpretation would require investigating authorities to calculate 

costs "for the purpose" of Article 2.2 on the basis of the exporter's or producer's records even in 

situations where those records are unfit for this purpose because they have incorporated the 

effects of the same "particular market situation" that renders the domestic sales unfit to permit a 

proper comparison. 

 Further, Australia's interpretation is consistent with the Appellate Body's guidance in 

EU – Biodiesel (Argentina), that:  

In circumstances where the obligation in the first sentence of Article 2.2.1.1 to 
calculate the costs on the basis of the records kept by the exporter or producer 
under investigation does not apply, or where relevant information from the 
exporter or producer under investigation is not available, an investigating 
authority may have recourse to alternative bases to calculate some or all such 
costs.266  

                                                 
262Appellate Body Report, US – Anti-Dumping and Countervailing Duties – China, para. 570 (citing Appellate Body 
Report, US – Upland Cotton, paras. 549-550). 
263 Appellate Body Report, US – Continued Zeroing, para. 268. 
264 Appellate Body Report, US – Continued Zeroing, para. 273. 
265 Appellate Body Report, US – Continued Zeroing, para. 273. 
266 Appellate Body Report, EU – Biodiesel (Argentina), para. 6.73. 
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 Therefore, Indonesia's assertion that the Anti-Dumping Commission's approach was 

"unmistakably made pursuant to the second condition of Article 2.2.1.1 of the Anti-Dumping 

Agreement" cannot be sustained.267  

C. INDONESIA'S RELIANCE ON US – CLOVE CIGARETTES, CHINA – BROILER 

PRODUCTS AND EU – BIODIESEL (ARGENTINA) IN RESPECT OF ITS 

INTERPRETATION OF THE WORD "NORMALLY" IS INCORRECT 

 As set out above, Indonesia's interpretation of the first sentence of Article 2.2.1.1 – in a 

way that requires that the "costs … be calculated on the basis of records kept by the exporter or 

producer under investigation" whenever the two conditions in Article 2.2.1.1 are satisfied – 

renders the word "normally" inutile and redundant. It is well-established under the interpretative 

rules and principles of the Vienna Convention that a provision "cannot be interpreted in a way 

that would render it redundant".268 

 Indonesia's interpretation also has no support in jurisprudence.  

 Indonesia (and Korea)269 rely on certain statements of the panel in China – Broiler 

Products, the compliance panel in China – Broiler Products (Article 21.5), and the 

Appellate Body in US – Clove Cigarettes and EU – Biodiesel (Argentina) to support Indonesia's 

improper interpretation of "normally" in Article 2.2.1.1.  

 As previously demonstrated by Australia, there is nothing in those statements to support 

Indonesia's interpretation – they do not address whether the inclusion of "normally" in 

Article 2.2.1.1 provides a legal ground, separate and distinct from the legal ground of a failure to 

satisfy the two conditions in Article 2.2.1.1, for not calculating costs on the basis of the records 

kept by the exporter or producer under investigation.270 

  

                                                 
267 Indonesia's written response to question 20(d) from the Panel following the first substantive meeting with the 
Parties, p. 21. 
268Appellate Body Report, US – Continued Zeroing, para. 272. 
269 Korea's third party written submission, paras. 42-49. 
270 Australia's written response to question 20(d) from the Panel following the first substantive meeting with the 
Parties, paras. 144 and 151-158. 
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 Indonesia has asserted that "the panel indicated in EU – Biodiesel (Argentina), and the 

Appellate Body did not question, the way in which the term "normally" is used is to indicate that 

the rule may be derogated from [only pursuant to] the two conditions specified in the first 

sentence of Article 2.2.1.1".271  

 That is incorrect. As previously demonstrated by Australia, both the panel and the 

Appellate Body in EU – Biodiesel (Argentina) explicitly left open the possibility of there being 

circumstances beyond a failure to satisfy the two expressly stated conditions in Article 2.2.1.1 in 

which an investigating authority would not be required to calculate costs on the basis of records 

kept by the exporter or producer under investigation.272 

 Indonesia's reliance on the Appellate Body's findings in US – Clove Cigarettes to support 

its interpretation of "normally" is misplaced. The Appellate Body stated "that the use of the term 

"normally" in paragraph 5.2 of the Doha Ministerial Decision indicates that the rule establishing 

that foreign producers require a minimum of "not less than 6 months" to adapt to the 

requirements of a technical regulation admits of derogation under certain circumstances".273 This 

is consistent with Australia's interpretation of the word "normally" in the first sentence of 

Article 2.2.1.1 and provides no support for Indonesia's interpretation. 

 Indonesia's reliance on the panel's findings in China – Broiler Products to support its 

interpretation of "normally" is similarly misplaced. The panel in China – Broiler Products did 

not say that a failure to satisfy one or both of the two conditions in Article 2.2.1.1 is the only 

instance in which an investigating authority can discard the records of the exporter or producer. 

  

                                                 
271 Indonesia's written response to question 20(a) from Panel following the first substantive meeting with the Parties, 
p. 20. On the same page, Indonesia also stated "[t]he use of "normally" in Article 2.2.1.1 means the cost of 
production must, as a rule, be based on the exporter’s or producer’s cost records and derogation from that rule is 
limited to the two specified exceptions in the first sentence of Article 2.2.1.1". 
272 Australia's written response to question 20(d) from Panel following the first substantive meeting with the Parties, 
paras. 145-149 (referring to Appellate Body Report, EU – Biodiesel (Argentina), footnote 120; and Panel Report, 
EU – Biodiesel (Argentina), footnote 380). See also Appellate Body Report, US – Clove Cigarettes, para. 273. 
273 Appellate Body Report, US – Clove Cigarettes, para. 273. 
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 Indonesia's reliance on the compliance panel's findings in China – Broiler Products 

(Article 21.5) to support its interpretation of "normally" is erroneous. The focus of the 

compliance panel was China's compliance with the second sentence of Article 2.2.1.1. The 

compliance panel did not consider whether "normally" provides a separate and distinct legal 

ground for not calculating the costs on the basis of records kept by the exporter or producer 

under investigation. 

D. THE ANTI-DUMPING COMMISSION WAS CORRECT TO USE THE "PULP 

BENCHMARK" FOR THE HARDWOOD PULP COMPONENT OF THE CONSTRUCTED 

NORMAL VALUE FOR INDAH KIAT AND PINDO DELI 

1. Introduction 

 In its first written submission, Australia explained how the Anti-Dumping Commission 

was permitted to use an out-of-country benchmark in determining the hardwood pulp component 

of the constructed normal value for Indah Kiat and Pindo Deli, how it properly established and 

adapted that benchmark, and how it correctly determined the hardwood pulp component of the 

constructed normal value for Indah Kiat and Pindo Deli.274  

 In its opening and closing statements at the first substantive meeting with the Parties and 

in its written responses to the Panel's questions following the first substantive meeting with the 

Parties, Indonesia criticised the use of the "pulp benchmark" on the bases that: 

 the "pulp benchmark" did not represent the hardwood pulp component of the cost of 

production of A4 copy paper in Indonesia, but rather represented "the cost of producing 

pulp in South America and Brazil"275 or the "pulp price in Brazil and South America";276 

 the data underlying the "pulp benchmark" were not before the Panel, preventing the Panel 

from properly assessing the conclusions and determinations of the Anti-Dumping 

Commission;277 and 

                                                 
274 Australia’s first written submission, paras. 222-246. 
275 Indonesia's opening statement at the first substantive meeting with the Parties, para. 49. 
276 Indonesia’s written response to question 27 from the Panel following the first substantive meeting with the 
Parties, p. 22. 
277 Indonesia’s written response to questions 27 and 29 from the Panel following the first substantive meeting with 
the Parties, pp. 22 and 24. 
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 the adjustments and conversions of the "pulp benchmark" undertaken by the 

Anti-Dumping Commission did not amount to adapting the benchmark to reflect the cost 

of production of A4 copy paper in Indonesia.278 

2. Contrary to Indonesia's arguments, the "pulp benchmark" was not the cost of 

producing hardwood pulp in South America and Brazil or the sales price of hardwood 

pulp in South America and Brazil 

(a) The "pulp benchmark" represents the price at which hardwood pulp 

originating in South America and Brazil was sold in Indonesia's primary export 

markets for hardwood pulp 

 Indonesia argues that "the benchmark pulp price Australia substituted for the costs 

recorded in the Indonesian producers' records represents the cost of producing pulp in 

South America and Brazil"279 and that it represents the "pulp price in Brazil and South 

America".280 

 Both of these statements are incorrect.  

 As explained in Australia's first written submission and the Final Report: 

 the "pulp benchmark" consisted of monthly and quarterly import pulp prices into China 

and Korea based on an average c.i.f. price for hardwood pulp originating from Brazil and 

South America;281 

  

                                                 
278 Indonesia's opening statement at the first substantive meeting with the Parties, para. 48; Indonesia's closing 
statement at the first substantive meeting with the Parties, para. 6; and Indonesia’s written response to question 29 
from the Panel following the first substantive meeting with the Parties, p. 24. See also Indonesia's first written 
submission, para. 168. 
279 Indonesia's opening statement at the first substantive meeting with the Parties, para. 49. 
280 Indonesia’s written response to question 28(a) from the Panel following the first substantive meeting with the 
Parties, p. 22. 
281 Australia's first written submission, para. 228 and footnote 241.  
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 the "pulp benchmark" was "based on verified actual transaction prices collected through 

broad systematic surveys of small, medium and large size participants, including both 

buyers and sellers";282 and 

 China and Korea were Indonesia's two main destinations for exports of hardwood pulp.283 

 Thus, contrary to Indonesia's argument, the "pulp benchmark" did not represent the cost 

of producing hardwood pulp in South America and Brazil or the price of hardwood pulp in 

South America and Brazil. Rather, it represented the price at which hardwood pulp originating in 

South America and Brazil was sold in Indonesia's primary export markets, namely China and 

Korea. 

(b) There was no significant difference between the prices paid by Asian 

importers for hardwood pulp originating from South America and Brazil and prices 

paid by Asian importers for hardwood pulp originating from Indonesia 

 Indonesia indicated in its opening statement at the first substantive meeting with the 

Parties that Australia would have acted consistently with Article 2.2 of the Anti-Dumping 

Agreement if it had derived the hardwood pulp component of the constructed normal value by 

reference to the "export price of Indonesian pulp which it had on the record".284  

 As explained in the Final Report, the Anti-Dumping Commission compared the prices of 

South American eucalyptus pulp and traded Indonesian acacia pulp prices and found no 

significant difference between: (a) the price of hardwood pulp sourced by Asian importers from 

South America; and (b) the price of hardwood pulp sourced by Asian importers from 

Indonesia.285 

  

                                                 
282 Australia's first written submission, para. 228 and footnote 247. 
283 Final Report, Exhibit IDN-04, A2.9.2.3, p. 167. 
284 Indonesia's opening statement at the first substantive meeting with the Parties, para. 49. (footnote omitted) 
285 Final Report, Exhibit IDN-04, section A4.4, p. 231. 
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 The Anti-Dumping Commission undertook price comparisons of hardwood pulp sourced 

by Asian importers from both South America (eucalyptus) and Indonesia (acacia) for the period 

2010 to 2015.286 It found that the export price of Indonesian hardwood pulp to Asia – which 

Indonesia says is acceptable to use as the hardwood pulp component of the constructed normal 

value – was not significantly different to the export price of South American hardwood pulp to 

Asia.287 

 When discussing the "export price of Indonesian pulp" that, if used by the Anti-Dumping 

Commission, would have meant that Australia acted consistently with Article 2.2 of the 

Anti-Dumping Agreement, Indonesia specifically referred to the price series listed on page 231 

of the Final Report which were used in the above noted price comparisons undertaken by the 

Anti-Dumping Commission.288 These price series were included in the RISI and Hawkins Wright 

data that were relied upon by the Anti-Dumping Commission. 

 Four of the price series listed on that page relate to exports of hardwood pulp from 

Indonesia – "Indonesia to Korea (acacia, BHK)", "Indonesia to East Asia (acacia, BHK)", 

"Indonesia to China (mixed acacia, BHK)", and "Indonesia to Korea (mixed hardwood, 

BHK)".289 

  

                                                 
286 Final Report, Exhibit IDN-04, section A4.4, p. 231. 
287 Final Report, Exhibit IDN-04, section A4.4, p. 231. 
288 Indonesia's opening statement at the first substantive meeting with the Parties, footnote 57. 
289 The other three price series listed on that page are the three price series used to derive the "pulp benchmark". 
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 Those four price series are the price series that Indonesia says that Australia could have 

used to determine the constructed normal value in a manner consistent with Article 2.2 of the 

Anti-Dumping Agreement. For the information of the Panel, below is a chart comparing (for the 

investigation period) those four price series to the "pulp benchmark" that the Anti-Dumping 

Commission in fact used as the hardwood pulp component of the constructed normal value of 

A4 copy paper for Indah Kiat and Pindo Deli: 

FIGURE 3: COMPARISON OF "PULP BENCHMARK" TO 
PRICE SERIES FOR INDONESIAN HARDWOOD PULP EXPORTS 

(USD, C.I.F.) 
 

 
 
Note: For illustrative purposes, data on the record of investigation have been reproduced in this chart – see Summary 
table and charts: Comparison of "Pulp Benchmark" and Indonesian hardwood pulp export prices: 2015 (derived entirely 
from facts made available to the Anti-Dumping Commission during the investigation), Exhibit AUS-28 (BCI). Source 
data available in Exhibits AUS-26 (BCI) and AUS-27A (BCI), AUS-27B (BCI), AUS-27C (BCI) and AUS-27D (BCI). 
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 And below is a chart comparing (for the investigation period) the average of those four 

price series to the "pulp benchmark" that the Anti-Dumping Commission in fact used as the 

hardwood pulp component of the constructed normal value of A4 copy paper for Indah Kiat and 

Pindo Deli: 

FIGURE 4: COMPARISON OF "PULP BENCHMARK" TO 
AVERAGE PRICE OF INDONESIAN HARDWOOD PULP EXPORTS 

(USD, C.I.F.) 
 

 
 

Note: For illustrative purposes, data on the record of investigation have been reproduced in this chart – see 
Summary table and charts: Comparison of "Pulp Benchmark" and Indonesian hardwood pulp export prices: 2015, 
Exhibit AUS-28 (BCI). Source data available in Exhibits AUS-26 (BCI) and AUS-27A (BCI), AUS-27B (BCI), 
AUS-27C (BCI) and AUS-27D (BCI). 

 
 These charts illustrate that the evidence before the Anti-Dumping Commission supported 

its finding that there was "no significant difference between the pricing of the two types of pulp" 

(i.e., South America (eucalyptus) and Indonesia (acacia)).290  

                                                 
290 Final Report, Exhibit IDN-04, section A4.4, p. 231. 
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(c) Conclusion 

 It is clear from the above that the "pulp benchmark" the Anti-Dumping Commission used 

to determine the hardwood pulp component of the constructed normal value for Indah Kiat and 

Pindo Deli was not the cost of producing hardwood pulp in South America and Brazil and was 

not the price of hardwood pulp in South America and Brazil. Rather, it was: 

 the price at which hardwood pulp originating in South America and Brazil was sold in 

Indonesia's primary export markets, namely China and Korea; 

 virtually identical to the average of the four price series that Indonesia says the 

Anti-Dumping Commission could have used to "derive[] the cost of pulp and, ultimately, 

paper production in Indonesia", consistent with Article 2.2;291 and 

 virtually identical to the prevailing competitive export price of hardwood pulp from 

Indonesia, as represented by those four price series. 

3. The benchmark data support the findings of the Anti-Dumping Commission 

 In its written responses to the Panel's questions following the first substantive meeting 

with the Parties, Indonesia stated: 

Indonesia does not possess a copy of the RISI or Hawkins and Wright [sic] 
reports [used by the Anti-Dumping Commission in its analysis that "the cost of 
producing pulp was substantially less than a competitive benchmark"] and 
Australia has not submitted either report in this dispute. Indonesia submits that 
this means the Panel cannot determine whether the conclusions Australia's 
authority drew from those reports was unbiased and objective pursuant to 
Article 17.6(ii) of the Anti-Dumping Agreement.292 

 This RISI and Hawkins Wright data has been filed with this submission.293  

                                                 
291 Indonesia's opening statement at the first substantive meeting with the Parties, para. 49. 
292 Indonesia's written response to question 27 from the Panel following the first substantive meeting with the 
Parties, p. 22. 
293 See RISI: Hardwood pulp prices in Asia by source: 2010-2015 (extracted directly from the record of 
investigation), Exhibit AUS-26 (BCI); Hawkins Wright: Hardwood pulp prices in China by source: December 2002 
to August 2016 (extracted directly from the record of investigation), Exhibit AUS-27A (BCI); Hawkins Wright: 
Hardwood pulp prices in South Korea by source: December 2002 to August 2016 (extracted directly from the record 
of investigation), Exhibit AUS-27B (BCI); Hawkins Wright: Hardwood pulp prices in the United States by source: 
February 1994 to August 2016 (extracted directly from the record of investigation), Exhibit AUS-27C (BCI); and 
Hawkins Wright: Hardwood pulp prices in Western Europe by source: January 1994 to August 2016 (extracted 
directly from the record of investigation), Exhibit AUS-27D (BCI). 
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 Australia notes that Question 29 issued by the Panel following the first substantive 

meeting with the Parties asked Indonesia why the analysis of the Anti-Dumping Commission set 

out in Australia's first written submission294 "was not sufficient to "arrive at the cost of 

production of origin"". Indonesia's written response to this question was to say that Australia had 

not placed on the record "information about the supposed alignment of South American 

eucalyptus pulp and traded Indonesian pulp prices" and that, unless Australia did so, "the Panel 

should not rely on it as a basis for supporting Australia's determination".295 Australia has now 

placed that information on the record,296 and it shows the very close alignment between South 

American eucalyptus pulp and traded Indonesian pulp prices.  

4. No additional adaptations were required to the "pulp benchmark" in order to reflect 

the cost of production of A4 copy paper in Indonesia 

 Indonesia argues that Australia did not "make any adjustments to [the "pulp benchmark"] 

to derive the cost of production in Indonesia".297 It dismisses the adjustments for dry to wet pulp 

conversion, and the removal of SG&A, ocean freight and inland transportation charges, arguing 

that they are not relevant to deriving the cost of production of A4 copy paper in Indonesia.298 

Australia responded in detail to these arguments in its first written submission.299  

  

                                                 
294 See Australia's first written submission, paras. 233 and 236-240. 
295 Indonesia's written response to question 29 from the Panel following the first substantive meeting with the 
Parties, p. 24. 
296 See Exhibits AUS-26 (BCI), AUS-27A (BCI), AUS-27B (BCI) and AUS-28 (BCI). 
297 Indonesia’s opening statement at the first substantive meeting with the Parties, para. 46. (footnote omitted) 
298 Indonesia’s opening statement at the first substantive meeting with the Parties, para. 48 and Indonesia’s written 
response to question 29 from the Panel following the first substantive meeting with the Parties, p. 24. 
299 Australia’s first written submission, paras. 234-246. 
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 The Anti-Dumping Commission adapted the "pulp benchmark" specific to the 

circumstances of Indah Kiat and Pindo Deli. The Anti-Dumping Commission carefully 

considered submissions of the Government of Indonesia and the exporters in respect of the "pulp 

benchmark" and the required adaptations.300 Contrary to Indonesia's arguments, the adjustments 

made by the Anti-Dumping Commission were necessary to adapt the "pulp benchmark" so as to 

ensure the proper derivation of the cost of production in Indonesia specific to the circumstances 

of Indah Kiat and Pindo Deli.301 

 Indonesia argues that additional adaptation of the pulp benchmark was required.302 This 

is incorrect. As pointed out by the United States in its written responses to the Panel's questions: 

There is no one set of "key considerations" to determine whether an 
investigating authority has properly adapted the out-of-country information to 
arrive at the cost of production in the country of origin. Rather, whether an 
investigating authority has adequately "adapted" an out-of-country cost 
benchmark must be assessed on a case-by-case basis, based on the factual 
circumstances before the investigating authority and the information contained 
on its record.303 

  

                                                 
300 Final Report, Exhibit IDN-04, section A4.4, p. 231 and section A4.5, pp. 232-233. 
301 Australia notes that, during the investigation, the Government of Indonesia and SMG argued that the 
"benchmarks used by the Commission for cost replacement were generally not appropriate, in particular that the use 
of dry pulp for purposes of cost replacement was not correct" (Final Report, Exhibit IDN-04, section A4.5.1, p. 232 
(footnotes omitted)). Taking this argument into account, "the Commission adjusted the benchmarks to convert these 
from a dry pulp price to a wet pulp price" (Final Report, Exhibit IDN-04, section A4.5.1, p. 232). The purpose of 
this adjustment was to ensure that the "pulp benchmark" was suitable to use to arrive at the cost of production of 
A4 copy paper in Indonesia, as required by Article 2.2 of the Anti-Dumping Agreement. 
302 Indonesia's first written submission, para. 168; Indonesia's opening statement at the first substantive meeting with 
the Parties, para. 48; and Indonesia's written response to question 29 from the Panel following the first substantive 
meeting with the Parties, p. 24. 
303 The United States’ written response to question 8 from the Panel to the third parties following the first 
substantive meeting with the Parties, para. 31. 
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 In regard to the need for further adaptation of the "pulp benchmark" to ensure it 

represented the hardwood pulp component of the cost of production of A4 copy paper in 

Indonesia, Australia notes the following: 

 "50 to 60 per cent of total [pulp] production" in Indonesia is consumed in Indonesia304 – 

the rest is exported; 

 there was no significant difference between the price of hardwood pulp sourced by Asian 

importers from South America and the price of hardwood pulp sourced by Asian 

importers from Indonesia;305 

 the prevailing competitive export price (i.e. the "pulp benchmark") would have been 

obtained for the Indonesian hardwood pulp if it had been exported from Indonesia rather 

than being consumed in the production of A4 copy paper, because there were no export 

tariffs or export quotas on hardwood pulp in Indonesia;306 

 the prevailing competitive export price (i.e. the "pulp benchmark") was therefore a cost 

of production of A4 copy paper in Indonesia, because it was given up when the hardwood 

pulp was consumed in the production of A4 copy paper in Indonesia rather than being 

exported;307 

 the benchmark prices used to derive the pulp benchmark were consistent with the 

confidential transfer prices in the records kept by one of the other Indonesian exporters 

(RAK) for its purchases of hardwood pulp in Indonesia from a related company;308 

                                                 
304 Final Report, Exhibit IDN-04, section A2.9.2.3, p. 167. (footnote omitted)  
305 Final Report, Exhibit IDN-04, section A4.4, p. 231. 
306 See Australia's first written submission, para. 114 and Final Report, Exhibit IDN-04, section A.2.9.2.6, p. 170. 
307 In this regard, Australia notes that Indonesia acknowledges that SMG is the producer of the A4 copy paper 
relevant to this dispute (Indonesia's first written submission, para. 7) and that Indah Kiat and Pindo Deli are 
"subsidiary companies" of SMG (Indonesia's first written submission, para. 7).  
 
When SMG produces A4 copy paper via its subsidiary companies – Indah Kiat and Pindo Deli – it gives up the 
revenue it could have obtained by exporting the hardwood pulp that is consumed in the production of the A4 copy 
paper. 
 
It has been recognised by the Appellate Body that such "opportunity costs" can be included in the calculation of the 
cost of production (see footnote 315 below). 
 
308 Final Report, Exhibit IDN-04, section 6.9.2.2, p. 52 and section A4.5.1, p. 232. 
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 the growing costs for acacia pulpwood in Indonesia were not significantly less than 

growing costs for eucalyptus pulpwood in South America;309 and 

 the Government of Indonesia and the Indonesian hardwood pulp producers provided no 

evidence to support their claims that it was cheaper to produce acacia pulpwood in 

Indonesia than in other Asian or South American countries.310 

 These circumstances and facts clearly establish that the "pulp benchmark" reflected the 

hardwood pulp component of the cost of production of A4 copy paper in Indonesia. Therefore, it 

was not necessary for the Anti-Dumping Commission to take additional steps beyond those taken 

to adapt the "pulp benchmark" when determining the hardwood pulp component of the 

constructed normal values for Indah Kiat and Pindo Deli. 

 The above also demonstrates that Indonesia is simply incorrect when it argues that "the 

hardwood pulp price the Commission used had no connection whatsoever to Indonesia";311 that 

"Australia did not attempt to calculate a pulp price in Indonesia"312 and that, by using the "pulp 

benchmark", "Australia failed to calculate the cost of production in the country of origin, 

i.e. Indonesia".313 

  

                                                 
309 Final Report, Exhibit IDN-04, section A4.5.2, p. 233. 
310 Final Report, Exhibit IDN-04, section A4.5.2, p. 233. 
311 Indonesia's first written submission, para. 166. 
312 Indonesia's written response to question 28(a) from the Panel following the first substantive meeting with the 
Parties, p. 22. 
313 Indonesia's first written submission, para. 2. See also Indonesia's first written submission, paras. 164-169. 
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 Notably, the "cost of production in the country of origin"314 must include the full costs of 

production of the like product in the country of origin, including those costs that are not incurred, 

in whole or in part, as a cash cost to specific entities producing the like product, as is the case in 

the dispute that is before this Panel.315  

 Australia's use of the "pulp benchmark" – as adapted to the specific circumstances of 

Indah Kiat and Pindo Deli – ensured that the full amount of the hardwood pulp component of the 

"cost of production [of A4 copy paper] in [Indonesia]"316 was used to determine the constructed 

normal value, not just the amounts included in the records of Indah Kiat and Pindo Deli (which 

were merely the (lower) cash costs they respectively incurred to produce and acquire hardwood 

pulp).317 

  

                                                 
314 Article 2.2 of the Anti-Dumping Agreement. 
315 This has been recognised by the Appellate Body in US — Upland Cotton (Article 21.5 - Brazil) and 
Canada – Dairy (Article 21.5 – New Zealand and US II). 
 
In US — Upland Cotton (Article 21.5 - Brazil), the Appellate Body considered what costs should be included when 
determining the cost of production of cotton. The panel in the preceding compliance proceedings had found that 
"[a]ll resources that a farmer uses to produce cotton have a cost…which is the value that they can obtain when 
employed in the next best alternative … " and "that opportunity costs should be included in the calculation of total 
costs of production" (Panel Report, US – Upland Cotton (Article 21.5 – Brazil), para. 10.170). The Appellate Body 
referred to the panel’s finding and declined to interfere with its decision (Appellate Body Report, US — Upland 
Cotton (Article 21.5 - Brazil), paras. 426-428). 
 
Similarly, the Appellate Body in Canada – Dairy (Article 21.5 – New Zealand and US II) found that "the [cost of 
production] standard must cover all of the economic resources invested in the production of milk and which may be 
transferred, irrespective of whether the resources involve an actual cash cost" (Appellate Body Report, 
Canada – Dairy (Article 21.5 – New Zealand and US II), para. 102 (emphasis original)). 
 
In addition, the Appellate Body in US – Carbon Steel (India) recognised that when steel producers made a financial 
contribution to a fund they were incurring an "opportunity cost" in that "they possibly could employ [that money] 
otherwise in the absence of [contributing it to the fund]" (Appellate Body Report, US – Carbon Steel (India), 
para. 4.352). 
316 Article 2.2 of the Anti-Dumping Agreement. 
317 In this regard, Australia recalls the statements of the Appellate Body in EU – Biodiesel (Argentina) that "the 
scope of the obligation to calculate the costs on the basis of the records in the first sentence of Article 2.2.1.1 is 
narrower than the scope of the obligation to determine the cost of production in the country of origin in Article 2.2" 
(Appellate Body Report, EU – Biodiesel (Argentina), para. 6.73 (emphasis added)). 
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E. INDONESIA'S RELIANCE ON EU – BIODIESEL (ARGENTINA), EU – BIODIESEL 

(INDONESIA) AND UKRAINE – AMMONIUM NITRATE IS MISPLACED 

 Indonesia asserts that the facts of the dispute before this Panel are "almost identical" to 

the facts in EU – Biodiesel (Argentina) and EU – Biodiesel (Indonesia),318 that "there is no 

factual or legal basis for this Panel to interpret Article 2.2.1.1 in a manner at odds with" the 

decisions in EU – Biodiesel (Argentina), EU – Biodiesel (Indonesia) and Ukraine – Ammonium 

Nitrate,319, 320 that there are no "meaningful differences" between the dispute before this Panel 

and those disputes,321 that "the fact pattern [in the dispute before this Panel] is almost identical" 

to those disputes,322 and that "the facts [in the dispute before this Panel] are indistinguishable in 

any meaningful way from" the facts in those disputes.323 

 All of these assertions are incorrect. 

 Firstly, none of those disputes considered the determination of a constructed normal 

value in circumstances where, because of a "particular market situation", domestic sales did not 

permit a proper comparison. Rather, they were all concerned with a situation where the domestic 

sales were found not to be in the ordinary course of trade. 

 Secondly, all of those disputes concerned the interpretation and application of the second 

condition of Article 2.2.1.1, which is not before the Panel in this dispute.  

 Thirdly, those disputes focussed on whether or not the second condition of Article 2.2.1.1 

permitted an examination of the "reasonableness" of the costs recorded by the exporters in their 

records. That is not the argument of Australia in this dispute.  

  

                                                 
318 Indonesia's first written submission, para. 142. 
319 Indonesia's first written submission, para. 145. 
320 Australia notes that the panel decision in Ukraine – Ammonium Nitrate has been appealed and the panel's report 
has thus not been adopted by the DSB. 
321 Indonesia's first written submission, para. 155. 
322 Indonesia's first written submission, para. 162. Also, in Indonesia's closing statement at the first substantive 
meeting with the Parties, it stated that "Indonesia’s third claim is based on nearly identical facts in the case law of 
EU – Biodiesel (Argentina), EU – Biodiesel (Indonesia) and Ukraine – Ammonium Nitrate (Russia)" (para. 5). 
323 Indonesia's opening statement at the first substantive meeting with the Parties, para. 41. 
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 Rather, and as recorded in the Final Report, the Anti-Dumping Commission discarded 

those records because: 

[T]he exporter's [sic] records do not reasonably reflect competitive market costs 
associated with the production or manufacture of [A4 copy paper and] this 
renders [the hardwood pulp] component of Indonesian producers' and exporters' 
records unsuitable for determing the cost to make A4 copy paper for the 
purposes of constructing normal values.324 

 The "reasonableness" of the recorded costs was simply not part of the Anti-Dumping 

Commission's consideration – "competitive" and "reasonable" do not mean the same thing; and 

"suitable" and "reasonable" do not mean the same thing. 

 Fourthly, in relation to the main input to production, and in comparison to the hardwood 

pulp in the dispute that is before this Panel, neither the soybeans in EU – Biodiesel (Argentina), 

the crude palm oil in EU – Biodiesel (Indonesia) or the gas in Ukraine – Ammonium Nitrate 

could be exported at the prevailing competitive export price by the producers of the like 

product.325 

 Fifthly, and for the reasons set out at paragraphs 237 to 260 above, the "pulp benchmark" 

was not some hypothetical figure that might have been incurred under different circumstances326 

or an amount that would have been incurred under "normal circumstances".327 And, unlike the 

soybean benchmark used by the European Union investigating authority in EU – Biodiesel 

(Argentina), the "pulp benchmark" was not chosen precisely because it did not represent the 

relevant cost of hardwood pulp in Indonesia.328  

                                                 
324 Final Report, Exhibit IDN-04, section 6.9.1, p. 51. 
325 In Argentina, there was an export tax of 35% on soybeans and an export tax of 32% on soybean oil (Appellate 
Body Report, EU – Biodiesel (Argentina), footnote 59).  
 
In Indonesia, there was an export tax of between 15% and 20% on crude palm oil and an export tax of 40% on 
palm fruit (Panel Report, EU – Biodiesel (Indonesia), para. 7.14). 
 
In Russia, under its dual pricing system for gas, the producers of the like product could only obtain the gas at the 
lower domestic price if they consumed it domestically (Panel Report, Ukraine – Ammonium Nitrate, para. 7.73) and 
Gazprom had an exclusive right to export gas via pipeline. 
 
326 Panel Report, EU – Biodiesel (Argentina), para. 7.242 (see also Appellate Body Report, EU – Biodiesel 
(Argentina), paras. 6.8 and 6.41) and Panel Report, EU – Biodiesel (Indonesia), paras. 7.22-7.26. 
327 Panel Report, Ukraine – Ammonium Nitrate, para. 7.89. 
328 Appellate Body Report, EU – Biodiesel (Argentina), para. 6.81. 
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 The link between, and relevance of, the "pulp benchmark" to the "cost of production" of 

A4 copy paper in Indonesia is clear.329 Indonesia has, in fact, conceded that Australia was correct 

in calculating the hardwood pulp component of the constructed normal value by reference to the 

"export price of Indonesian pulp" (i.e. the "pulp benchmark").330 

 Given these obvious factual differences between the anti-dumping investigation before 

the Anti-Dumping Commission in respect of A4 copy paper, and the investigations considered 

by the Appellate Body in EU – Biodiesel (Argentina) and the panels in EU – Biodiesel 

(Indonesia) and Ukraine – Ammonium Nitrate, it is not at all clear to Australia why Indonesia 

has taken dispute settlement action against it with such heavy reliance on those disputes. 

 The findings in those disputes in respect of the second condition of Article 2.2.1.1 are 

neither relevant nor applicable to the issues in the dispute that is before this Panel. 

 To the extent that those disputes considered issues of relevance to the dispute that is 

before this Panel, they support Australia's arguments: 

 as set out at paragraphs 231 above, both the panel and the Appellate Body in 

EU – Biodiesel (Argentina) explicitly left open the possibility of there being 

circumstances beyond a failure to satisfy the two expressly stated conditions in 

Article 2.2.1.1 in which an investigating authority would not be required to calculate 

costs on the basis of records kept by the exporter or producer under investigation; and 

 as set out at paragraphs 235 to 260 above, Australia "rel[ied] on … out-of-country 

evidence"331 for the hardwood pulp component of the constructed normal value for 

Indah Kiat and Pindo Deli (as expressly permitted by the Appellate Body in 

EU – Biodiesel (Argentina))332 and "ensure[d] that such information [was] used to arrive 

at the "cost of production in the country of origin"", including by "adapt[ing] the 

information that it collect[ed]" (as required by the Appellate Body in EU – Biodiesel 

(Argentina)).333  

                                                 
329 See paragraphs 235-260 above. 
330 Indonesia's opening statement at the first substantive meeting with the Parties, para. 49. 
331 Appellate Body Report, EU – Biodiesel (Argentina), para. 6.73. 
332 Appellate Body Report, EU – Biodiesel (Argentina), para. 6.73. 
333 Appellate Body Report, EU – Biodiesel (Argentina), para. 6.73. (footnote omitted)  
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V. INDONESIA HAS FAILED TO DEMONSTRATE THAT AUSTRALIA 

ACTED INCONSISTENTLY WITH ARTICLE VI:2 OF THE 

GATT 1994 AND WITH ARTICLE 9.3 OF THE ANTI-DUMPING 

AGREEMENT BY IMPOSING ANTI-DUMPING DUTIES IN AN 

AMOUNT THAT EXCEEDED THE MARGIN OF DUMPING 

 Indonesia has acknowledged that its claims under Article VI:2 of the GATT 1994 and 

Article 9.3 of the Anti-Dumping Agreement are entirely dependent on this Panel finding that 

Australia acted inconsistently with Article 2 of the Anti-Dumping Agreement in its 

determination of the "normal value" for Indah Kiat and Pindo Deli.334 

 Australia has demonstrated above that its determination of the "normal value" for 

Indah Kiat and Pindo Deli was fully consistent with Articles 2.2 and 2.2.1.1 of the 

Anti-Dumping Agreement. Indonesia has not claimed before this Panel that Australia's 

determination of the "normal value" violated any other provision of Article 2. 

 Indonesia's claims under Article VI:2 of the GATT 1994 and Article 9.3 of the 

Anti-Dumping Agreement must therefore fail. 

  

                                                 
334 Indonesia's written response to question 31(a) from the Panel following the first substantive meeting with the 
Parties, p. 24. 
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VI. INDONESIA HAS FAILED TO DEMONSTRATE THAT AUSTRALIA 

NULLIFIED OR IMPAIRED ANY BENEFITS ACCRUING 

DIRECTLY OR INDIRECTLY TO INDONESIA 

 No benefits accruing directly or indirectly to Indonesia under the GATT 1994 or the 

Anti-Dumping Agreement have been nullified or impaired by Australia. 
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VII. CONCLUSION 

 For the foregoing reasons, Australia respectfully requests that the Panel reject Indonesia's 

claims in their entirety. 

 


