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Abbreviations  
Term Definition 

AEMC Australian Energy Market Commission 

AEMO Australian Energy Market Operator 

AER Australian Energy Regulator 

Agreed reforms The reform package that Energy Ministers agreed to implement, identified as Option 

3B in the Options to improve gas pipeline regulation – Decision Regulation Impact 

Statement  

BB Bulletin Board 

CTP Competitive Tender Process 

Decision RIS Options to improve gas pipeline regulation – Decision Regulation Impact Statement 

DTS Victorian Declared Transmission System  

DWGM Declared Wholesale Gas Market 

ERA Economic Regulation Authority (Western Australia) 

GJ Gigajoule 

NCC National Competition Council 

NECF National Energy Customer Framework 

NERL National Energy Retail Law 

NGL National Gas Law 

NGO National Gas Objective 

NGP Northern Gas Pipeline  

Non-scheme pipeline A pipeline that is not a scheme pipeline (i.e. because it has not been subject to the 

coverage test or has been found not to satisfy the coverage test). 

NGR or Rules National Gas Rules 

Regulations Regulations made under the National Gas Law 

Relevant regulator The AER for pipelines in eastern Australia and NT and the ERA in Western Australia.  

Scheme pipeline A pipeline that has been found to satisfy, or deemed to satisfy, the coverage test and 

is therefore subject to full or light regulation.  

Shippers This term is used to refer to both prospective and existing shippers.  

TJ Terajoule 

Transparency Decision 

RIS 

Measures to Improve Transparency in the Gas Market Decision RIS  



  
 

 

1. Introduction 

1.1 Background 

In May 2021, Energy Ministers published the Decision Regulation Impact Statement, Options 

to Improve Gas Pipeline Regulation (Decision RIS).1 The Decision RIS identifies a package 

of reforms to improve gas pipeline regulation, which Energy Ministers have agreed to 

implement.  

The agreed reforms which are described in further detail in Chapter 2, provide for the 

implementation of a simpler regulatory framework that will continue to support the safe, 

reliable and efficient use of and investment in pipelines, while also:  

 posing a more effective constraint on exercises of market power by service providers;  

 facilitating better access to pipelines that would not otherwise provide such access;  

 providing greater support for commercial negotiations between shippers and service 

providers (i.e. through more transparency, including greater price transparency, and 

improvements to the negotiation framework and dispute resolution mechanisms); and  

 streamlining the governance arrangements.  

Together, these changes are expected to result in lower transportation costs, improved 

access to pipelines, lower search and transaction costs and a range of other significant cost 

savings, investment and efficiency benefits. The net value of the reforms is estimated in 

excess of $1 billion over a 20-year period. 

To implement the agreed reforms, changes will be needed to the National Gas Law (NGL or 

Law), the National Energy Retail Law (NERL), the regulations made for the purposes of the 

NGL in the National Gas (South Australia) Regulations 2008 (SA) (Regulations), and the 

National Gas Rules (NGR or Rules). Draft amendments to those instruments are set out in:  

 Attachment A1: Draft National Energy Laws Amendment (Gas Pipelines) Bill 2021 

(Draft Bill);  

 Attachment A2: Marked up version of the proposed amendments to the National Gas 

Law and Regulations; and 

 Attachment A3: Draft amendments to the Rules and Transitional Provisions (Draft 

Rules). 

In addition to these changes, the draft Law and Rules that were developed for the reporting 

of compression and storage prices as part of the Measures to Improve Transparency in the 

Gas Market Decision RIS (Transparency Decision RIS) are included in this legal package. 

These reporting requirements have been amended to bring them into line with those that will 

apply to gas pipelines.2 The changes are described in further detail in Chapter 11 and are 

reflected in Attachments A1 and A2 and Part 18A of Attachment A3. 

Some miscellaneous amendments, not directly related to the agreed pipeline regulation 

reforms, have also been included in the legislative package. In particular: 

 definitions of ‘user or consumer association’ and ‘user or consumer interest group’ (on 

which the proposed definition of ‘user association’ in s 149 of the NGL is based) have 

_________________________________ 

1  Available at: https://energyministers.gov.au/publications/energy-ministers-release-gas-pipeline-decision-regulation-impact-
statement 

2  These changes were flagged in the Transparency Decision RIS. See COAG Energy Council, Measures to Improve 
Transparency in the Gas Market – Regulation Impact Statement for Decision, March 2020, p. 91. 
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been re-inserted into appropriate sections of the National Electricity Law (NEL) and NGL 

after being mistakenly omitted by the Statutes Amendment (National Energy Laws) 

(Omnibus) Act 2021; and 

 the conduct provisions in Division 4 of Part 21 of the NGR have been listed separately, so 

as to align with modern drafting practice. 

Following development of the Decision RIS, a number of other potential amendments to the 

regulatory framework have been identified. Some of these were foreshadowed in the 

Decision RIS and include clarifications of the agreed policy (referred to as ‘policy 

clarifications’), while others have been identified when developing the draft legal package 

(referred to as ‘proposed refinements’). Further detail on the policy clarifications and 

proposed refinements, which will require Energy Ministers’ approval and which stakeholder 

feedback is being sought on, is provided in this consultation paper. 

1.2 Consultation process 

Stakeholder feedback is sought on this legal package. The draft amendments are set out in 

Attachments A1, A2 and A3. 

Stakeholder feedback is also sought on a number of policy clarifications and proposed 

refinements. These matters are discussed in further detail in Chapters 3-11 with questions 

included to guide stakeholder feedback. 

To assist stakeholders, a response template has been prepared (Attachment B). 

Stakeholders are strongly encouraged to use the response template.  

Submissions should be sent via email to gas@industry.gov.au. Submissions should include 

the subject; “Gas pipeline regulation reforms”.  

The closing date for submissions is 5pm (AEDT) on Thursday 14 October 2021. 

Submissions will be published on the Energy Ministers’ website, as will the names of 

stakeholders who made submissions. If you would prefer your submission to remain 

confidential, please advise in the covering email that the submission is to be treated as 

confidential. 

1.3 Next steps  

Feedback received in response to the draft legal package will inform the final amendments to 

the NGL, NEL, NERL, NGR and Regulations that will be submitted to Energy Ministers for 

approval.  

Subject to consideration by Energy Ministers, the approved package of regulatory 

amendments will be progressed through the South Australian Parliament. As an applied law 

regime, the amendments made to the NGL and NERL in South Australia will flow through to 

all jurisdictions that have applied these laws as laws of that jurisdiction. In the case of the:  

 NGL, the amendments will flow through to all jurisdictions except Western Australia, 

which has its own versions of the NGL, NGR and Regulations; and 

 NERL, the amendments will flow through to those jurisdictions that have adopted the 

National Energy Customer Framework (NECF) (i.e. the ACT, New South Wales, 

Queensland and South Australia).  

Following proclamation of the changes to the NGL, the South Australian Minister will make 

the required changes to the NGR, while the South Australian Governor will make the 
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required changes to the Regulations. Subject to the completion of the South Australian 

regulatory amendment process, the new measures are expected to take effect in 2022.  

In relation to Western Australia, it is understood that the Western Australia Government will 

undertake further consultation with local stakeholders and consider making similar 

amendments to their regulatory framework in due course.  
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1.4 Overview of this consultation paper  

The remainder of this consultation paper provides a guide to the proposed changes to the 

NGL, NERL, NGR and Regulations in Attachments A1, A2 and A3:  

 Chapter 2 provides an overview of the agreed reforms from the Decision RIS and also 

provides a high level summary of the changes that would need to be made to the 

regulatory framework to implement the reforms. 

 Chapters 3 to 9 set out each measure in the agreed reforms, describe the proposed 

approach to implementation and identify the key amendments to the NGL, NERL, NGR 

and Regulations to give effect to the proposed approach. Each of these chapters 

discusses a number of matters identified in developing the draft amendments which 

stakeholder feedback is being sought on. 

 Chapter 10 provides a description of the provisions in the NGL and NGR that are 

proposed to be classified as civil penalty and/or conduct provisions.  

 Chapter 11 sets out the changes that have been made to the draft rules in Part 18A that 

have been developed for the reporting of compression and storage prices as part of the 

Transparency Decision RIS.  
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2. Agreed reforms 

This chapter provides an overview of the reforms to the gas pipeline regulatory framework 

that Energy Ministers agreed should be implemented. It also provides a high level summary 

of changes to the regulatory framework that would be required to give effect to the reforms.  

2.1 Reforms agreed to by Energy Ministers  

Table 2.1 and Boxes 2.1-2.3 provide an overview of the key elements of the agreed reform 

package.  

Table 2.1: Agreed reforms 

Element Description  
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 Access to 

pipelines  

All pipelines required to provide 3rd party access and subject to some form of regulation.  

For transitional purposes, those pipelines that have already obtained a 15-year no coverage 

determination and are not providing 3rd party access will be exempt from the obligation to 

provide 3rd party access for the remaining term of the exemption period. 

Greenfield 

exemption 

A greenfield exemption will be available to new pipelines, where it can be demonstrated that 

the pipeline is unlikely to have substantial market power over the exemption period.3 This 

incentive will provide the pipeline with an exemption from the stronger form of regulation and 

give effect to any competitive outcome to develop the pipeline for up to 15-years. 
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Forms of 

regulation 

Pipelines subject to one of two forms of regulation, with the: 

 Stronger form of regulation based on the existing full regulation (i.e. negotiate-arbitrate 

with reference tariffs approved by the regulator and a regulatory-oriented dispute 

resolution mechanism). 

 Lighter form of regulation based on the existing Part 23 (i.e. a negotiate-arbitrate model 

with information disclosure and a commercially-oriented dispute resolution mechanism), 

which will be strengthened through the inclusion of the safeguards that currently apply to 

light regulation, but not the prohibition on inefficient price discrimination. 

For transitional purposes, those pipelines that are subject to: 

 full regulation immediately before the commencement date will be taken to be scheme 

pipelines under the new framework; and 

 light regulation immediately before the commencement date will become non-scheme 

pipelines under the new framework unless the service provider elects to become a 

scheme pipeline and subject to full regulation. 

Dynamic market 

power measures 

Service providers will be:  

 required to comply with pipeline interconnection principles set out in the NGR; and 

 prohibited from increasing the charges payable by existing shippers to cross-subsidise the 

development of new capacity (subject to limited exceptions specified in the NGR) and will 

also be required to disclose more information on extension/expansion costs. 

Monitoring and 

referral 

functions 

The relevant regulator will be required to more actively monitor the behaviour of service 

providers and to refer pipelines for a form of regulation assessment if it suspects market 

power is being exercised. 

Form of 

regulation test 

The coverage test will be removed and the existing form of regulation test will be used to 

determine whether the stronger or lighter form of regulation should apply (note the test and/or 

decision-maker’s information gathering powers will be modified to address the concerns 

raised about the information asymmetries faced by the decision-maker when deciding on the 

form of regulation and some other minor modifications to the test will also be made4 – 

changes to the test will be consulted on as part of the consultation on the legal package). 

_________________________________ 

3  For example, because the pipeline has been developed as a result of a competitive process with the terms and conditions 
of that process made available to other users, or there are some other constraints that are expected to pose a constraint on 
the exercise of market power over the exemption period. 

4  The test will also be amended to: (a) allow the decision-maker to have regard to the results of the regulator’s monitoring of 
the service provider’s behaviour; and (b) remove the requirement to consider whether information is available to shippers to 
enable them to negotiate, because under all of the policy options being contemplated service providers will be required to 
publish basic information. 
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Element Description  

Governance for when 

and how to regulate 

decisions 

The relevant regulator (AER/ERA) will be responsible for deciding whether to grant a 

greenfield exemption and for making form of regulation decisions. 
In
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Information to 

be disclosed by 

non-exempt 

service 

providers 

All non-exempt service providers will be required to publish:  

 The Basic Information set out in Box 2.1.  

 Historical financial and demand information and a cost allocation methodology.  

 A user access guide. 

Service providers will also be required to publish the individual prices paid (including key 

terms and conditions) paid by shippers. 

The disclosure requirements will also be amended in the manner set out in Box 2.1 to 

address the identified information deficiencies and improve the quality and reliability, 

accessibility and usability of the information. 

Exemptions 

from disclosure 

requirements  

The following exemptions from the information disclosure obligations will be available: 

 Pipelines that are not providing third party access will be able to obtain an exemption from 

publishing the Basic Information and the historical financial and demand information.  

 Pipelines that are providing third party access, but have a single user or have a nameplate 

capacity less than 10 TJ/day will be able to obtain an exemption from the obligation to 

publish historical financial and service usage information.  

If a pipeline no longer satisfies the exemption criteria, the exemption will be revoked. 
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Negotiation 

framework 

A single negotiation framework will apply under both forms of regulation (see Box 2.2).  

Threat of 

dispute for 

small shippers 

The credibility of the threat of smaller shippers triggering a dispute will be strengthened by: 

 changing the dispute related cost provisions; 

 allowing user associations to be joined to proceedings involving smaller shippers; and 

 allowing smaller shippers to elect to have a dispute involving a pipeline subject to the 

lighter form of regulation mediated by a regulator appointed party (who will be required to 

report back to the regulator to help inform the monitoring process). 

Dispute 

resolution 

mechanisms  

The Part 23 commercially-oriented mechanism will be maintained for the lighter form of 

regulation and the scheme pipeline regulatory-oriented mechanism will be used for the 

stronger form of regulation.  

The scheme pipeline dispute resolution mechanism will be strengthened in the manner set 

out in Box 2.3. 
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Box 2.1: Information disclosure requirements 

Basic information to be published by exempt pipelines providing 3rd party access 

Service providers of pipelines that are providing third party access will be required to publish the 
following Basic Information: 

(a) service and access information (i.e. pipeline information; pipeline service information; service 
availability information and service usage information); 

(b) standing terms for each service offered by the pipeline; and  

(c) information on the individual prices (including key terms and conditions) actually paid by 
shippers for pipeline services. 

Service providers will also be required to publish historic financial and demand information and 
cost allocation methodology, and a user access guide.  

Measures to address deficiencies in information to assess reasonableness of prices 

To address the deficiencies identified with the pricing methodologies and financial information: 

(a) service providers will be required to publish the inputs used to calculate the pipeline’s standing 
prices; 

(b) the relevant regulator will be required to publish a guide on what information the pricing 
methodology should include;  

(c) service providers will be required to publish historical demand information (i.e. information on 
contracted capacity and use of capacity) alongside historical financial information; and 

(d) service providers will be required to publish their cost allocation methodology, which will need 
to comply with cost allocation principles in the NGR and/or a guideline developed by the 
relevant regulator.  

Measures to improve the quality and reliability of information 

The quality and reliability of information reported by service providers will be improved by: 

(a) requiring greater regulatory oversight of the historical financial information reported by service 
providers and information on the prices paid by shippers as part of the relevant regulator’s new 
monitoring function; 

(b) amending the access information standard in the NGR to require service providers to update 
information as soon as practicable if it is found to no longer be accurate; 

(c) increasing the penalties for breaches of the information disclosure obligations, the access 
information standard and the regulator’s financial reporting guideline from Tier 2 to Tier 1; and  

(d) requiring the relevant regulator to review the financial reporting guideline and consult on 
amendments to address the issues identified by the ACCC and Brattle. 

Measures to improve the accessibility of information  

To make the information reported by service providers more accessible:  

(a) the relevant regulator will be required to prepare a guide that sets out where and how the 
information is to be reported on a service provider’s website; and 

(b) service providers will be required to advise the AEMC of the location of the information on their 
respective websites (and any changes to the location), which will then be published as a link in 
the pipeline register.  

Measures to improve the usability of information  

To improve the usability of the financial and pricing information:  

(a) a summary tab will be included in the relevant regulator’s financial reporting template to 
provide a high level summary of key financial and price information; and 

(b) the relevant regulator will be required to publish a pricing template that shippers could use to 
transform the historical financial and demand information into one or more cost-based pricing 
benchmarks. 

Access guide 

All service providers will be required to publish a user access guide (i.e. so that shippers have a 
better understanding of the process for seeking access).  
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Box 2.2: Single negotiation framework  

A single negotiation framework will apply under both forms of regulation. The single negotiation 

framework, which represents a hybrid of the two frameworks that currently apply under Part 23 

and full regulation, is intended to operate as follows: 

 Preliminary enquiries: A preliminary enquiry process will be available, but it will:  

o require the service provider to provide an initial response within 10 business days stating 
whether it can provide the service or not, or if further investigations are required and, if 
so, when it will provide an offer; and 

o allow shippers to proceed directly to the negotiation stage if an offer is provided by the 
service provider in response to the preliminary enquiry. 

 Timeframes for responses and negotiations: The following timeframes will apply if an 
access request is made: 

o Initial response: The service provider will be required to acknowledge receipt within 5 
business days and inform the shipper if the request is incomplete and, if so, what 
additional information is required. It must also inform the shipper within 10 business days 
whether the service can be provided, or if further investigations are required. 

o Access offer: The service provider will be required to provide an access offer within the 
time agreed by the parties, but if no time is agreed, within 20 business days of receiving 
the request if no further investigations are required, or within 60 business days of 
receiving the request if further investigations are required. 

o Negotiations: The parties will be required to agree on a negotiation timetable. 

 Circumstances in which an offer is not required to be made: Consistent with the rules 
currently applying under Part 23, the only circumstance in which a service provider will not be 
required to make an offer is if it is not technically feasible or consistent with the safe and 
reliable operation to provide the service.5 If a service provider misrepresents its ability to 
provide a service, enforcement action can be taken.  

 Information disclosure: Shippers will be able to obtain additional information during 
negotiations in the same manner as that currently provided for under Part 23.  

 Standards to apply to information disclosures: The access information standard will apply 
to any information exchanged during the preliminary enquiry, access offer and negotiation 
stages. 

 Access dispute trigger: A dispute can be triggered by either party if: 

o the prospective user disagrees with any of the responses provided by the service provider 
in response to its request (including a refusal to provide the service because it is not 
technically feasible, or consistent with the safe and reliable operation of the pipeline); or 

o an agreement is not reached within the timeframe agreed to in the negotiation timetable 
(note the parties can agree to extend the day count). 

_________________________________ 

5  Note that this already applies under Part 23.  
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Box 2.3: Improvements to the full regulation dispute resolution mechanism  

To address the deficiencies that have been identified with the dispute resolution mechanism 

applying under full regulation, this mechanism will be amended to:  

 require the dispute resolution body to have regard to the NGO, the revenue and pricing 

principles, the applicable access arrangement, previous access arrangements/determinations, 

pre-existing contractual rights, the operational and technical requirements necessary for the 

safe and reliable operation of the pipeline and applicable provisions in Part 9 of the NGR 

when making a determination; 

 provide additional guidance on the role of the dispute resolution expert and the process for 

appointing and using the evidence of such an expert;  

 better facilitate joint dispute hearings by requiring the existence of a dispute to be made public 

and setting out the process for joining parties; 

 introduce a 50 business day fast track option for the regulatory-oriented negotiate-arbitrate 

model and specify the maximum period of time the dispute resolution body has to make a 

decision under this model, which will be aligned with the time the relevant regulator has to 

review an access arrangement (i.e. eight months); 

 amend the dispute resolution mechanism so that:  

o an access determination is only binding on the parties if the shipper decides to enter into 

a contract that reflects the access determination; and 

o if a shipper decides not to enter into such a contract, it is prohibited from seeking 

arbitration for the same or a substantially similar service for 12 months. 

 require the dispute resolution body to publish the access determination, statement of reasons, 

relevant financial calculations and, where appropriate, information provided in the course of 

the dispute (subject to the confidentiality provisions in the NGL). 

 

Figure 2.1 shows how the new gas pipeline regulatory framework embodied in the agreed 

reforms is intended to operate. The difference between this new framework and how the 

current regulatory framework operates (see Figure 2.2) provides some insight into the 

changes that will need to be made to the regulatory framework to give effect to the reforms.  
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Figure 2.1: How the regulatory framework will operate under the agreed reforms  
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Figure 2.2: How the current regulatory framework operates  

  
Notes:  

* A pipeline can become a scheme pipeline if it is developed through a competitive tender process approved by the relevant regulator 

** If a service provider of a non-scheme pipeline or light regulation pipeline wants the pipeline to be subject to full regulation it may submit a voluntary AA. 

***If a pipeline is a designated pipeline, then it cannot apply to have the form of regulation changed. 
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2.2 How the agreed reforms will be given effect  

As Figures 2.1 and 2.2 highlight, implementing the agreed reforms will require a large 

number of changes to be made to the regulatory framework that currently applies to 

natural gas pipelines. The remainder of this section provides a high level overview of the 

current regulatory framework and those changes. 

2.2.1 Current regulatory framework 

The regulatory framework currently applying to gas pipelines is set out in the NGL, NGR, 

Regulations and a number of subordinate instruments that have been made under the 

NGL and NGR. The customer protection framework in the NERL also contains a number 

of provisions that refer to transmission and distribution pipelines and the form of regulation 

that these pipelines are subject to. Further detail on these instruments is provided below. 

NGL, NGR and Regulations  

The NGL is contained in a schedule to the National Gas (South Australia) Act 2008 (SA) 

and applies in each participating jurisdiction except Western Australia under application 

legislation of each jurisdiction. Western Australia has its own versions of the NGL, NGR 

and Regulations under the National Gas Access (WA) Act 2009.6 In Western Australia, the 

Economic Regulation Authority (ERA) is the economic regulator and the WA Energy 

Disputes Arbitrator is the dispute resolution body, while in all other jurisdictions the 

Australian Energy Regulator (AER) is both the economic regulator and the dispute 

resolution body.   

At a high level, the NGL sets out: 

 a number of key definitions that apply in the NGL and NGR (Chapter 1 of the NGL); 

 the functions and powers of the AEMC, AER,7 NCC and relevant Minister (Chapter 2 

of the NGL);  

 the decision-making frameworks and tests to be used for coverage, form of regulation, 

pipeline classification, greenfield incentive and price regulation exemption decisions 

(Chapters 3 and 5 of the NGL); 

 the general requirements for the provision of pipeline services by covered (scheme) 

pipelines (Chapter 4 of the NGL); 

 the access dispute framework applying to scheme and non-scheme pipelines 

(Chapters 6 and 6A of the NGL); 

 the proceedings that can be taken under the NGL (Chapter 8 of the NGL); 

 the subject matter for the NGR (Schedule 1 of the NGL); and 

 a range of transitional provisions (Schedule 3 of the NGL). 

_________________________________ 

6  Under that National Gas Access (WA) Act, the NGR applying to WA is version 1 of the NGR, as amended by rules 
made by the South Australian Minister under the NGL, if adopted by WA , and rules made by the AEMC under section 
74 of the National Gas Access (WA) Law 

7  In Western Australia, the NGL sets out the functions and powers of the ERA.  
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The NGL also authorises the making of the NGR and other subordinate instruments (e.g. 

the rate of return instrument and regulatory information notices).  

The Regulations set out, amongst other things:8  

 the power the dispute resolution body has to charge for the costs of scheme pipeline 

access disputes (Regulation 9);  

 the provisions in the NGL and NGR that have been classified as civil penalty and/or 

conduct provisions and the tiering of the civil penalty provisions (Schedules 3 and 4 of 

the Regulations); and 

 the fees payable for coverage, form of regulation, greenfield incentive and price 

regulation exemption applications and notifications of scheme pipeline access 

disputes (Schedule 5 of the Regulations). 

The NGR, on the other hand, sets out: 

 a number of key definitions that apply in the NGR (Part 1 of the NGR); 

 the rules applying to the application and other process matters pertaining to coverage, 

competitive tendering, form of regulation, pipeline classification, greenfield incentive 

and price regulation exemption decisions (Parts 4, 5, 7, 13 and 14 of the NGR); 

 a number of rules relating to ring fencing and associate contracts (Part 6 of the NGR); 

 the access arrangement and price and revenue regulation related rules applying to 

scheme pipelines (Parts 8-9 of the NGR);  

 the information disclosure, negotiation and access dispute related rules applying to:  

o light regulation pipelines (Parts 7, 8, 11-12 of the NGR);  

o full regulation pipelines (Parts 8-12 of the NGR); and  

o non-scheme pipelines (Part 23 of the NGR);  

 the rules applying to gas connections for retail customers (Part 12A of the NGR); and 

 a number of transitional provisions (Schedules 1-5 of the NGR). 

While not focused on gas pipeline regulation, Parts 16, 18, 21 and 24 of NGR contain a 

number of rules where the obligations differ depending on whether the pipeline is a 

scheme or non-scheme pipeline, or classified as a transmission or distribution pipeline.  

NERL 

The NERL sets out the customer protection framework that applies to the sale and supply 

of energy to small retail customers in those jurisdictions that have adopted the NECF (i.e. 

ACT, NSW, SA and Queensland).9  

While most of the provisions in the NERL are directed towards retailers, there are a small 

number of provisions that apply to pipelines, some of which distinguish between whether a 

pipeline is a scheme or a non-scheme pipeline (for example, the retailer of last resort 

provisions).  

_________________________________ 

8  The Regulations also set out those pipelines in South Australia that were deemed to be designated pipelines 
Subsection 11(4) of the National Gas (South Australia) Act 2008 (SA) gave the South Australian Governor a one-off 
power to designate pipelines in the Regulations. The designated pipelines in South Australia are therefore set out in 
Schedule 1 of the Regulations (see regulation 4 and Schedule 1 to the Regulations). There are similar powers in some 
of the application Acts of the participating jurisdictions (see s 9A of the National Gas (Victoria) Act 2008 (Vic) and s 10 
of the National Gas Access (WA) Act 2009 (WA)). Currently, light regulation determinations cannot be made in respect 
of ‘designated pipelines’. The designated pipelines in these jurisdictions are set out in the jurisdictional regulations. 

9  The customer protection framework in Tasmania, Victoria and WA is set out in local legislation.  
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2.2.2 Summary of changes required to give effect to the agreed reforms  

Implementing the agreed reforms will require significant changes to the following aspects 

of the regulatory framework: 

 NGL: Chapters 1, 2, 3, 4, 5, 6, 6A, 8, 10 and Schedule 1 of the NGL. New savings and 

transitional provisions will also need to be incorporated into Schedule 3 of the NGL.  

 NGR: Parts 1, 3, 4, 5, 6, 7, 8, 10, 11, 12, 12A, 13, 15, 16, 18, 21, 23 and 24. New 

transitional provisions will also need to be incorporated into the NGR.  

 Regulations: Regulations 8, 9, 14 and 14A and Schedules 1, 3, 4 and 5. 

Minor amendments to the NERL will also be required to remove or amend redundant 

terms (e.g. ‘covered pipeline’).  

Table 2.2 provides a high level overview of the types of changes that will need to be made 

to these instruments to give effect to the agreed reforms. Further detail on the changes 

that will need to be made to the NGL, NERL, NGR and Regulations is provided in 

chapters 3-11. 

Table 2.2: Summary of changes required to give effect to the agreed reforms  

Instrument Change  

NGL Changes to the NGL are required to: 

 remove the coverage framework; 

 replace the competitive tender process and 15-year no coverage determination with the 

new greenfield incentive regime; 

 remove light regulation and extend the safeguards that currently apply to light regulation 

pipelines to non-scheme pipelines (excluding the prohibition on price discrimination); 

 implement the new dynamic market power measures that will apply to both scheme and 

non-scheme pipelines; 

 implement the single information disclosure regime that will apply to both scheme and non-

scheme pipelines; 

 implement the single negotiation framework that will apply to both scheme and non-

scheme pipelines; 

 confer a new power on the relevant regulator to monitor the behaviour of service providers; 

 replace the NCC and relevant Minister with the relevant regulator as decision maker for 

form of regulation determinations (referred to in the draft amendments as scheme pipeline 

determinations and scheme pipeline revocation determinations) and greenfield incentive 

determinations;  

 set out the matters to be considered by the relevant regulator when making form of 

regulation determinations and greenfield incentive determinations; 

 strengthen the dispute resolution mechanism applying to scheme pipelines;  

 strengthen the credibility of the threat of a dispute by small shippers; 

 address a number of transitional and application matters;  

 remove redundant terms (e.g. covered pipelines, light regulation and 15-year no coverage 

determinations), include definitions for new terms and simplify the drafting in other areas 

(e.g. removing the distinction between ‘user’ and ‘non-scheme pipeline user’); and 

 allow the Minister to make the initial rules to implement the reform package. 
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Instrument Change  

NGR Changes to the NGR are required to: 

 remove the coverage framework; 

 replace the competitive tender process and 15-year no coverage determination with the 

new greenfield incentive regime; 

 remove light regulation; 

 extend the ring fencing and associate contract provisions to non-scheme pipelines and 

allow exemptions to be obtained by pipelines with no third party shippers; 

 set out the pipeline interconnection requirements that will apply to all scheme and non-

scheme pipelines; 

 set out the exemption framework for the prohibition on increasing charges to cross-

subsidise the development of an extension or expansion; 

 set out the information disclosure requirements that will apply to both scheme and non-

scheme pipelines and the exemptions available to pipelines with no third party shippers, 

single user pipelines and pipelines with a nameplate rating less than 10 TJ/day;  

 set out the single access negotiation framework that will apply to scheme and non-scheme 

pipelines; 

 replace the NCC and relevant Minister with the relevant regulator as decision maker for 

form of regulation determinations (referred to in the draft amendments as scheme pipeline 

determinations and scheme pipeline revocation determinations) and greenfield incentive 

determinations;  

 strengthen the dispute resolution mechanism applying to scheme pipelines;  

 strengthen the credibility of the threat of a dispute by small shippers;  

 address a number of transitional matters; and 

 remove redundant terms (e.g. covered pipelines, light regulation and 15-year no coverage 

determinations), include definitions for new terms and simplify the drafting in other areas. 

Regulations Changes to the Regulations are required to: 

 amend the access dispute cost provisions to prevent the dispute resolution body from 

recovering more than half of the costs from such shippers; 

 update the list of civil penalty and conduct provisions; and 

 amend the list of fees in Schedule 5 to align it with the new terminology used for the 

determinations referenced in the list and remove redundant items from the list.  

NERL Changes to the NERL are required to:  

 replace references to the term ‘covered pipeline’ with the term ‘scheme pipeline’; and 

 delete other terms that are no longer used, such as ‘limited access arrangement’ and ‘non-

scheme pipeline user’.   

 

In addition to these changes, the structure of the pipeline related provisions in chapters 3-

6A of the NGL and in parts 4-12, 13-14, and 23 of the NGR will need to be amended.  

The proposed structure of these two instruments is outlined in Table 2.3. The numbering 

of some sections in the NGL and rules in the NGR will also be altered.  
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Table 2.3: Structural changes to relevant chapters of the NGL and parts of the NGR 

Current structure Proposed change  

NGL 

Chapter 3 – Coverage 

and classification of 

pipelines 

The existing chapter 3 will be replaced by a new Chapter 3 - Regulatory 

framework for pipelines, which sets out the provisions pertaining to: 

 scheme pipeline determinations, scheme pipeline elections and scheme 

pipeline revocation determinations; 

 greenfield incentive determinations;  

 scheme pipeline access arrangements; and  

 the classification and reclassification of pipelines. 

Chapter 4 – General 

requirements for 

provision of covered 

pipeline services 

The existing chapter 4 will be replaced by a new Chapter 4 - General 

requirements for provision of pipeline services that will apply to scheme and 

non-scheme pipelines and will set out: 

 the general duties for the provision of pipeline services (which includes many of 

the existing duties in Chapter 4, plus the requirement to comply with pipeline 

interconnection principles, the prohibition against increasing charges to 

subsidise particular developments and to publish prescribed transparency 

information); 

 the structural and operational separation requirements; and 

 the negotiation of access provisions.  

Chapter 5 – Greenfield 

pipeline incentives 

The new provisions pertaining to greenfields incentives will be set out in the new 

Chapter 3. 

Chapter 6 – Access 

disputes – scheme 

pipelines 

These chapters will be replaced by a new Chapter 5 – Access Disputes, which 

will set out the provisions relating to access disputes for scheme and non-scheme 

pipelines.  

Chapter 6A – Access 

disputes – non-

scheme pipelines 

NGR 

Part 4 – Coverage  This part will be replaced by a new Part 4 – Regulatory determinations and 

elections, which sets out the provisions pertaining to: 

 scheme pipeline determinations, scheme pipeline elections and scheme 

pipeline revocation determinations and;  

 greenfields incentive determinations. 

Part 5 – Competitive 

tendering  

The competitive tendering provisions will be removed. 

A new Part 5 – Ring fencing will be introduced, which will set out the ring fencing 

provisions. 

Part 6 – Ring fencing The ring fencing provisions will be set out in the new Part 5.  

A new Part 6 – Pipeline interconnection principles will be introduced.  

Part 7 – Light 

regulation and 

information 

requirements  

The existing Part 7 will be removed. 

A new Part 7 – Prohibition against increasing charges to subsidise particular 

developments. 

Part 8 – Access 

arrangements  

This part will be retained but amended to include a number of the provisions set 

out in the existing Part 10.  

Part 9 – Price and 

revenue regulation  

This part will be retained. 

Part 10 – Other 

provisions of and 

concerning access 

arrangement 

Many of the provisions in this part will be moved to the amended Part 8.  

A new Part 10 – Pipeline information disclosure requirements will be 

introduced. 
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Current structure Proposed change  

Part 11 -Facilitation of, 

and request for, 

access 

The existing Part 11 will be replaced by a new Part 11 – Access negotiation 

framework, which will apply to scheme and non-scheme pipelines.  

Part 12 – Access 

disputes 

The existing part 12 will be replaced by a new Part 12 – Access disputes, which 

will apply to scheme and non-scheme pipelines. 

Part 13 – Greenfields 

incentives  

The greenfield incentive provisions will be set out in the new Part 4.  

A new Part 13 – Classification and reclassification of pipelines will be 

introduced. 

Part 14 – 

Reclassification of 

pipelines 

The reclassification provisions will be set out in the new Part 13 and Part 14 will be 

removed. 

Part 23 – Access to 

non-scheme pipelines  

The provisions in Part 23 will be set out in the new Parts 10, 11 and 12. 

 

It is worth noting in this context that the draft amendments set out in Attachments A1, A2 

and A3 reflect the changes that will need to be made to the NGL, NGR and Regulations 

that apply in all jurisdictions except Western Australia. Any references in these 

attachments to the functions to be performed by the relevant regulator therefore refer to 

the AER. In Western Australia, this should be read as referring to the ERA.
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3. Regulatory framework for pipelines 

This chapter describes the proposed approach in the NGL, NGR and Regulations to implementing 

the high level regulatory framework for pipelines comprising the following agreed reforms: 

 Access to pipelines and forms of regulation (see section 3.1): All pipelines will be required 

to provide third party access and subject to one of two forms of regulation.  

 Form of regulation test (see section 3.2): The coverage test will be removed and the form of 

regulation test will be used to determine the form of regulation that should apply.  

 Greenfields incentive (see section 3.3): A greenfields incentive will be available to new 

pipelines, where it can be demonstrated that the pipeline is unlikely to have substantial market 

power.10  

This chapter also discusses policy clarifications and proposed refinements in relation to:  

 the potential extension of Chapter 4 of the NGL to a person other than a service provider (see 

section 3.1.1); 

 how the voluntary access arrangement mechanism will operate in the context of the broader 

changes to the regulatory framework (see section 3.1.2); 

 how information asymmetries the relevant regulator may face when applying the form of 

regulation test will be addressed (see section 3.2.1); 

 the matters to be considered by the relevant regulator when making greenfields incentive 

determinations (see section 3.3.1);  

 the treatment of international greenfield pipelines (see section 3.3.2);  

 the treatment of expansions to scheme pipelines (including designated pipelines) and non-

scheme pipelines (see section 3.4); and 

 the simplification of the pipeline classification and reclassification mechanism (see section 3.5) 

3.1 Access to pipelines and forms of regulation 

Current arrangements 

Under the current regulatory framework pipelines may be subject to three different forms of 

regulation (light regulation, full regulation or Part 23) or fully exempt from regulation on the basis 

that they do not provide 3rd party access.  

The form of regulation that applies depends on whether a pipeline is a scheme pipeline or a non-

scheme pipeline:  

 Scheme pipelines are subject to either full regulation or light regulation, with the latter applying 

when a light regulation determination is in place.  

 Non-scheme pipelines are subject to Part 23, or fully exempt from regulation if the pipeline 

does not provide third party access.  

_________________________________ 

10  For example, because the pipeline has been developed as a result of a competitive process with the terms and conditions of that 
process made available to other users, or there are some other constraints that are expected to pose a constraint on the exercise 
of market power over the exemption period. 
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Exempt pipelines are not required to provide access, but a prospective shipper may submit an 

application for the pipeline to become a scheme pipeline in order to seek access.  

Agreed reforms 

Under the agreed reforms, all pipelines will be required to provide third party access if such access 

is sought. All pipelines will also be subject to one of two forms of regulation: 

 A stronger form based on the existing full regulation; and 

 A lighter handed form based on the existing Part 23. 

Proposed amendments  

The proposed approach to give effect to these arrangements centre on repurposing the definitions 

of “scheme pipeline” and “non-scheme pipeline” such that:  

 pipelines classified as scheme pipelines will be subject to the stronger form of regulation based 

on the existing full regulation; and 

 pipelines classified as non-scheme pipelines will be subject to the lighter handed form based 

on the existing Part 23, which will be strengthened through the inclusion of a number of the 

safeguards that currently apply to light regulation (see section 4.1). 

At a high level, the proposed changes include: 

 removing the coverage framework, which is currently used to determine whether or not a 

pipeline is a scheme pipeline; 

 removing the light regulation framework, which currently provides for a scheme pipeline to be 

o subject to light regulation through the making of a light regulation determination, or  

o subject to full regulation through the revocation of such a determination;  

 amending the definitions of scheme and non-scheme pipeline; and 

 setting out a framework for making scheme pipeline determinations and scheme pipeline 

revocation determinations.11 

Further detail on the proposed amendments required to give effect to these arrangements are set 

out in the table below. 

  

_________________________________ 

11  This framework will apply to all pipelines except designated pipelines. Designated pipelines will be scheme pipelines and will only 
be able to become non-scheme pipelines if the relevant jurisdiction revokes the designation. See footnote 26 for more detail on 
those pipelines that are designated pipelines. 
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To remove the coverage and light regulation frameworks the following amendments are proposed 

to the NGL, NGR, Regulations and NERL. 

Table 3.1: Proposed amendments to remove the coverage and light regulation frameworks  

Instrument Change  

NGL Changes to the NGL are required to: 

 remove the coverage framework by:  

– removing Chapter 3 Part 1; 

– removing the pipeline coverage criteria in s. 15; 

– removing references to ‘covered’ and where appropriate replacing with ‘scheme’; and  

– removing coverage related definitions in s. 2(1).  

 remove the light regulation framework by: 

– removing Chapter 3, Part 2; 

– removing light regulation related definitions in s. 2(1) (e.g. ‘light regulation services’ and ‘limited 

access arrangements’;12 and 

– removing redundant light regulation related references throughout the NGL (e.g. ‘light regulation 

services’ and ‘limited access arrangements’).  

NGR Changes to the NGR are required to: 

 remove the coverage framework by: 

– removing existing Part 4 of the NGR;  

– remove references to coverage determinations; and 

– replacing a number of references to ‘covered’ with ‘scheme’ and ‘uncovered’ with ‘non-scheme’. 

 remove the light regulation framework by: 

– removing existing Part 7; and 

– removing Part 8 Division 3 and Part 8 Division 7 relating to limited access arrangements;13 and 

 remove redundant light regulation related references throughout the NGR, including references to 

limited access arrangements.14 

Regulations Nil 

NERL Changes to the NERL are required to:  

 remove references to ‘limited access arrangement’; and 

 amend definition of ‘distributed covered pipeline to be a scheme pipeline within the meaning of 

section 2 of the NGL. 

  

_________________________________ 

12 Limited access arrangements will have no role; instead, what is currently referred to as a full access arrangement will be the norm for 
all scheme pipelines. 

13 ibid 
14 ibid 
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To establish the new framework to apply one of two forms of regulation to all pipelines and require 

all pipelines to provide third party access if sought, the following amendments are proposed to the 

NGL, NGR and Regulations. 

Table 3.2: Proposed amendments to implement the new framework to apply the two forms 

of regulation 

Instrument Change  

NGL Changes to the NGL are required to: 

 set out a framework in new Chapter 3 Parts 1 and 2 for making scheme pipeline determinations and 

scheme pipeline revocation determinations, which will provide for changing the form of regulation on 

a pipeline (see section 3.2); 

 amend the definition of a scheme pipeline to include:  

– a pipeline to which a scheme pipeline determination applies; 

– a designated pipeline; and 

– a pipeline in respect of which an election to be subject to full regulation has been made in 

accordance with the NGR (see section 3.1.2). 

 amend the definition of ‘non-scheme pipeline’ to mean ‘a pipeline that is not a scheme pipeline’;  

 amend Chapter 4 to set out common requirements that will apply to both scheme and non-scheme 

pipelines;  

 provide an option to extend Chapter 4, or particular provisions in Chapter 4, to a person other than a 

service provider (such as an associate of a service provider) if prescribed in the Regulations; and 

 amend Schedule 1 to allow the AEMC to make rules about these matters. 

NGR Changes to the NGR are required to: 

 include a new Part 4 that will set out the process for scheme pipeline determinations and scheme 

pipeline revocation determinations; 

 include new separate Parts that set out the information disclosure obligations, negotiation 

framework and access dispute provisions that apply to scheme and non-scheme pipelines (see 

chapters 6-8 for more detail); and 

 remove the exemption in r. 585 that currently allows non-scheme pipelines that are not providing 

third party access to be exempt from the access request, negotiation and access dispute provisions 

to enable prospective shippers to use these provisions when seeking access to these pipelines. 

Regulations Nil 

3.1.1 Proposed refinement: Potential extension of Chapter 4 of the NGL to a person 

other than a service provider 

The general requirements for the provision of pipeline services set out in Chapter 4 of the NGL 

currently only apply to service providers. During the development of the draft legal package 

concerns were raised about the potential for service providers to try and bypass these 

requirements, and the regulatory framework more generally, by selling all the pipeline capacity to 

an associate, or another person. It has not been possible though to determine how significant a 

risk this is under the proposed changes to the regulatory framework.  

So rather than extending the application of Chapter 4 of the NGL to persons other than the service 

provider at this stage, provision has instead been made in the draft legal package for this chapter 

of the NGL (or specific provisions in this chapter) to be applied to a person other than a service 

provider, if prescribed in the Regulations. This will, in effect, allow Energy Ministers to decide at a 

later stage to extend the application of Chapter 4 if it becomes clear that it is required.  

While the draft legal package reflects this refinement, we are interested in hearing stakeholders’ 

views on this proposal and their responses to the question in Box 3.1 below. 



 
 

 
22 

Box 3.1: Question for stakeholders  

1 Do you agree with the proposal to allow Chapter 4 of the NGL, or particular provisions in this 

chapter, to be applied to a person other than a service provider if prescribed in Regulations? If not, 

please explain why not.  

2 Do you think it is necessary to prescribe any persons other than a service provider in the 

Regulations at the commencement of the legal package, or should it be assessed at a later stage? 

If you think the Regulations should prescribe any persons other than a service provider at the 

commencement of the legal package, please explain why. 

3.1.2 Proposed refinement: Operation of the voluntary access arrangement 

mechanism  

The current regulatory framework allows service providers of non-scheme pipelines to voluntarily 

become subject to full regulation by submitting a voluntary access arrangement to the relevant 

regulator for approval.15  

In the course of developing the draft legal package, it became clear that this choice could be more 

readily accommodated by amending the form of regulation framework to allow service providers to 

elect to become a scheme pipeline and therefore subject to the stronger form of regulation. The 

key advantages of this approach are that it will: 

 simplify the process for a service provider that wants its pipeline to be a scheme pipeline (i.e. 

because it will no longer have to prepare a voluntary access arrangement and then see 

whether the relevant regulator approves it); and 

 simplify the regulatory framework (i.e. because the voluntary access arrangement provisions 

will no longer be required). 

The changes to the NGL and NGR that would be required to give effect to this proposed 

refinement are set out in the table below.  

Table 3.3: Proposed amendments to give effect to scheme pipeline elections  

Instrument Change  

NGL Changes to the NGL are required to: 

 provide for scheme pipeline elections in a new Chapter 3, Part 1, Division 2; 

 recognise in the definition of scheme pipeline in s. 2 that a pipeline can become a scheme pipeline if 

an election is made by the service provider in accordance with the NGR; and 

 amend Schedule 1 to allow the AEMC to make rules about these matters. 

NGR Changes to the NGR are required to set out the process in the new Part 4 for service providers to elect 

to become a scheme pipeline. 

Regulations Nil 

While the draft legal package reflects this proposed refinement, we are interested in hearing 

stakeholders’ views on this proposal and their responses to the question in Box 3.2 below. 

Box 3.2: Question for stakeholders  

3 Do you agree with the proposal to replace the voluntary access arrangement mechanism with a 

scheme election option? If not, please explain why not.  

_________________________________ 

15  See for example, s. 127 of the NGL and associated provisions in the NGR.  
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3.2 Form of regulation test 

Current arrangements 

Under the current regulatory framework there are two tests and associated frameworks involved in 

changing the form of regulation applied to a pipeline. 

 the coverage test (or criteria) in s. 15 of the NGL applied under the coverage framework in 

Chapter 2 Part 1 to determine:  

o whether a coverage determination should be made in relation to a non-scheme pipeline to 

make it a scheme pipeline, which can then be subject to either light or full regulation  

o whether a revocation of coverage determination should be made in relation to a scheme 

pipeline to make it a non-scheme pipeline and subject to Part 23; and 

 the form of regulation test in s. 122 of the NGL, which is used to determine whether a scheme 

pipeline should be subject to full or light regulation. 

Agreed reforms 

Under the agreed reforms, the coverage test will be removed and the form of regulation test will be 

used to determine whether a pipeline will be a scheme pipeline and subject to the stronger form of 

regulation or a non-scheme pipeline and subject to the lighter handed form of regulation.  

The test is proposed to be amended to:  

 address the concerns raised about the information asymmetries the relevant regulator may 

face when making a form of regulation decision (see section 3.2.1);  

 allow the relevant regulator to have regard to the results of its monitoring of the service 

provider’s behaviour (see Chapter 5); and  

 remove the requirement to consider whether information is available to shippers to enable them 

to negotiate, because under all of the policy options being contemplated service providers will 

be required to publish the Basic Information set out in Box 2.1. 

The relevant regulator will also be able to refer pipelines for a form of regulation assessment if it 

suspects market power is being exercised. 

Proposed amendments 

Along with proposed amendments to remove the coverage and light regulation frameworks 

described in section 3.1, a number of changes to the NGL, NGR and Regulations will be required 

to give effect to these arrangements. The proposed amendments are set out in the table below. 
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Table 3.4: Proposed amendments to the form of regulation test 

Instrument Change  

NGL Changes to the NGL are required to: 

 set out the framework for making scheme pipeline determinations and scheme pipeline revocation 

determinations in a new Chapter 3 and allow the NGR to provide further detail in some cases; and  

 set out the principles to be applied by the relevant regulator when making or revoking a scheme 

pipeline determination, which is to be based on the test in s. 122 of the NGL, but amended as 

follows: 

– the matters that the relevant regulator can have regard to will be amended to allow it to consider 

any information obtained in the course of performing any of its functions (including the new 

monitoring function) and any reporting by a mediator through an access dispute process; 

– the relevant regulator will be allowed to determine that a pipeline should be a scheme pipeline if 

the service provider has not provided any of the required information in a timely manner and to 

the reasonable satisfaction of the regulator (see section 3.2.1); and 

– form of regulation factor (g) (which refers to the extent to which information is available) in s. 16 

of the NGL will be removed.  

NGR Changes to the NGR are required to set out the framework for making scheme pipeline determinations 

and scheme pipeline revocation determinations in a new Part 4, which will provide for:  

 the application process for scheme pipeline determinations and scheme pipeline revocation 

determinations and the information to be disclosed by an applicant and the service provider; 

 the process to be followed by the relevant regulator when making or revoking a scheme pipeline 

determination; and 

 the requirements relating to a determination or decision by the relevant regulator.  

Regulations Changes to the Regulations are required to: 

 include the following fees in Schedule 5: 

– Application for a scheme pipeline determination: $7,500 

– Application for a scheme pipeline revocation determination: $7,500 

 update the list of civil penalties and conduct provisions (see Chapter 10 for more detail). 

3.2.1 Policy clarification: Reducing the information asymmetries the relevant 

regulator may face when applying the form of regulation test 

In the Decision RIS it was noted that the form of regulation test and/or the decision maker’s 

information gathering powers would need to be modified to address the concerns that some 

stakeholders had raised about the information asymmetries that the decision-maker may face 

when making form of regulation decisions. The form that these modifications would take were not, 

however, set out in the Decision RIS. Rather, the Decision RIS noted that any changes to the test 

or information gathering powers would be consulted on through the draft legal package. 

As noted in Section 2.1, under the agreed reforms the relevant regulator will be the decision-maker 

for form of regulation decisions. While the relevant regulator already has the power to obtain 

information and documents in relation to the performance and exercise of its functions and 

powers,16 this power alone may not be sufficient to encourage service providers to provide the 

regulator with the information it requires to make an informed decision in a timely manner.  

The draft legal package therefore allows the relevant regulator to draw an adverse inference (i.e. 

that full regulation should apply) if the service provider does not provide any of the required 

information in a timely manner and to the reasonable satisfaction of the regulator.17 The changes to 

_________________________________ 

16  See s. 42 of the NGL.  
17  This would operate in a similar manner to the adverse inference provision in rule 568(4)(b) in Part 23 of the NGR 
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the NGL, NGR and Regulations that are required to give effect to these arrangements are set out 

in Table 3.4.  

While the draft legal package reflects this policy clarification, we are interested in hearing 

stakeholders’ views on this proposal and their responses to the question in Box 3.3 below. 

Box 3.3: Question for stakeholders  

4 Do you agree with the proposal to allow the relevant regulator to determine that a pipeline should be 

subject to full regulation if the service provider has not provided any of the required information in a 

timely manner and to the reasonable satisfaction of the relevant regulator? If not, please explain 

why not.  

3.3 Greenfields incentive  

Current arrangements 

Under the current regulatory framework two mechanisms are in place to try and counter the 

adverse effects that stronger forms of regulation may have on new pipeline developments: 

 A 15-year no coverage determination. This allows pipelines that are yet to be commissioned to 

obtain an exemption from coverage and hence the pipeline will be exempt from full and light 

regulation and cannot be compelled to provide third party access. It can, however, be subject 

to Part 23 if it provides third party access. 

 A Competitive Tender Process (CTP). This allows proponents of new pipelines to apply to have 

a proposed tender approved as a competitive tender. If approved by the regulator, the price 

and other conditions of access determined through the tender can form the basis of an access 

arrangement that can apply for up to 15 years.  

Agreed reforms 

The existing competitive tender and 15-year no coverage determination frameworks will be 

replaced by a single greenfields incentive that will be available to new pipelines where it can be 

demonstrated the pipeline is unlikely to have substantial market power over the exemption period.  

The incentive will provide the pipeline with an exemption from being a scheme pipeline, and 

therefore full regulation, for up to 15 years. It is, however, important to note that these pipelines will 

be considered non-scheme pipelines and will therefore be subject to the regulatory obligations 

applying to non-scheme pipelines. 

Where relevant, the incentive will also give effect to any competitive outcome to develop the 

pipeline for up to 15 years. 

Proposed amendments 

The proposed amendments to the NGL, NGR and Regulations required to give effect to these 

arrangements are set out in the table below. 
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Table 3.5: Proposed amendments to give effect to the new greenfields incentive  

Instrument Change  

NGL Changes to the NGL are required to: 

 remove references to the competitive tender process and associated references in the NGL;  

 replace references to ‘15-year no coverage’ with ‘greenfields incentive determination’ in the NGL; 

and  

 replace the existing greenfields provisions in Chapter 5 of the NGL with new provisions in Chapter 3 

that will set out: 

– the requirements for applying for a greenfields incentive determination; 

– the requirements for making or not making a greenfields incentive determination; 

– the operation and effect of a greenfields incentive determination; 

– the matters the relevant regulator must consider when making a greenfields incentive 

determination, which are proposed to be the same matters the relevant regulator will be required 

to consider when making a scheme pipeline determination (see section 3.3.1); 

– a range of other requirements applying to greenfield pipelines, including the requirement for 

conformity between the pipeline description and pipeline constructed and the early termination of 

a greenfields incentive determination.  

NGR Changes to the NGR are required to: 

 remove the competitive tender process in Part 5 of the NGR and associated references in the NGR; 

 replace the existing greenfield provisions in Part 13 with new provisions in Part 4, which will set out: 

– the application process for a greenfields incentive determination and the information to be 

disclosed by the applicant, including where the pipeline is being developed following a 

competitive process; 

– the process to be followed by the relevant regulator when consulting on the application; and 

– the requirements relating to a determination or decision by the relevant regulator; and 

– the test to be applied by the relevant regulator when determining whether the pipeline has been 

developed as part of a competitive process.  

 revise the non-scheme pipeline access dispute provisions in the new Part 12 to require the arbitrator 

to give effect to the prices and non-price terms and conditions established through a competitive 

process if the relevant greenfield incentive determination specifies these services. 

Regulations Changes to the Regulations are required to replace the reference to ’15-year no-coverage 

determination’ in Schedule 5 to ‘greenfields incentive determination’ 

3.3.1 Policy clarification: Matters to be considered by the relevant regulator when 

making greenfields incentive determinations 

As outlined above, under the agreed reforms service providers will be able to apply to the relevant 

regulator for the new greenfields incentive prior to commissioning. In the Decision RIS it was noted 

that this incentive would be available where it could be demonstrated that the pipeline is unlikely to 

have substantial market power over the term of the exemption. 

In the course of developing the draft legal package, it became clear that the matters the relevant 

regulator would be required to consider when applying this test were very similar to the matters 

that it would be expected to consider when applying the form of regulation test. The draft legal 

package therefore provides for a single test for a form of regulation and greenfields incentive 

determinations.  

This test is modelled on the existing test in s. 122 of the NGL, but has been modified to account for 

greenfields incentive determinations. This has been done by introducing a new provision that 

requires the relevant regulator to, in the case of a greenfields incentive determination, have regard 

to the extent to which the form of regulation factors will, or are likely to, pose an effective constraint 

on the exercise of market power for the period the determination is in effect.  
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While the draft legal package reflects this proposal, we are interested in hearing stakeholders’ 

views on the proposed test for greenfields incentives and their responses to the question in Box 

3.3 below.  

Box 3.4: Question for stakeholders  

5 Do you agree with the proposal to employ the same test for form of regulation and greenfields 

incentive determinations, but modified in the manner set out above? 

3.3.2 Proposed refinement: Treatment of international greenfield pipelines  

Under the current regulatory framework domestic pipelines can apply for a 15-year no coverage 

determination prior to commissioning.18 Greenfield international pipelines (i.e. pipelines that 

provide for the haulage of gas from a foreign source), on the other hand, can apply for a:  

 15-year price regulation exemption:19 If such an exemption is granted, the pipeline will be 

treated in a similar manner to a light regulation pipeline. That is, it will be exempt from price 

and revenue regulation, but it must:  

o develop a limited access arrangement (setting out the non-price terms and conditions of 

access) and have it approved by the relevant regulator; and 

o comply with the same facilitation of, and request for access, to pipeline services rules as 

those applying to scheme pipelines and similar information disclosure obligations and 

safeguards as those applying to light regulation pipelines. 

 15-year no coverage determination: If a 15-year no coverage determination is granted, the 

pipeline will be exempt from full and light regulation and cannot be compelled to provide third 

party access. If the pipeline has already been granted a price regulation exemption, this 

exemption will be replaced by the no coverage determination (which provides the holder with 

greater protections than the price regulation exemption) for the remaining term.20  

Under the agreed reforms light regulation will be removed from the regulatory framework and the 

15-year no coverage determination will be replaced by a new greenfields incentive that will provide 

pipelines with an exemption from the stronger form of regulation (but not the lighter form of 

regulation) for up to 15 years. Given these proposed changes to the regulatory framework, 

consideration has been given to whether:  

 the 15-year price regulation exemption for greenfield international pipelines, which has not 

been used to date, should be retained; or  

 greenfield international pipelines should be treated in the same manner as other greenfield 

pipelines and able to apply for the new greenfields incentive.  

Given that the new greenfields incentive will provide holders with greater protection from the 

stronger form of regulation than the price regulation exemption, there does not appear to be value 

in retaining the 15-year price regulation exemption for international pipelines. The draft legal 

package therefore provides for:  

 the removal of the 15-year price regulation exemption from the NGL and NGR; and  

 the treatment of all greenfield pipelines in the same manner, with domestic and international 

pipelines able to apply for a greenfield incentive for up to 15 years prior to commissioning.  

_________________________________ 

18  See s. 151 of the NGL.  
19  See s. 160 of the NGL.  
20  See s. 167 of the NGL.  
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The changes to the NGL, NGR and Regulations that would be required to give effect to this 

proposed refinement are set out in the table below.  

Table 3.6: Proposed amendments to remove the price regulation exemption  

Instrument Change  

NGL Changes to the NGL are required to: 

 remove references to international pipelines and price regulation exemptions, and 

 remove the price regulation exemption framework by removing:  

– the relevant provisions in Chapter 5 Parts 1, 3 and 5 of the NGL (i.e. ss. 150, 160-170 and 176);  

– other references to international pipelines in the notes to ss. 8(1) and 132(2) and in Schedule 1 

item 75(n); and 

– references to s. 170 from ss. 3 and 4. 

NGR Changes to the NGR are required to: 

 remove the price regulation exemption framework from Part 13 of the NGR; and 

 remove other references to international pipelines in the NGR. 

Regulations Changes to the Regulations are required to: 

 remove the reference to s. 170 of the NGL in the list of civil penalties in Schedule 3; and 

 remove the application for a price regulation exemption from the list of fees in Schedule 5. 

While the draft legal package reflects this proposed treatment of international pipelines, we are 

interested in obtaining stakeholders’ views on this proposal and their responses to the question set 

out in Box 3.4 below.  

Box 3.5: Question for stakeholders  

6 Do you agree with the proposal to remove the 15-year price regulation exemption and to treat all 

pipelines in the same manner for the purposes of any greenfields incentive? If not, please explain 

why not.  

3.4 Proposed refinement: Treatment of pipeline expansions  

Prior to 2019, the regulatory framework provided service providers and the relevant regulator with 

some discretion as to whether expansions of a pipeline are to be treated as part of a scheme 

pipeline.21 

Through its 2017-18 Review into the scope of economic regulation applied to covered pipelines, 

the AEMC noted that this feature of the regulatory framework could result in expansions falling 

outside the scope of regulation and allow service providers to engage in monopoly pricing in 

relation to expansions.22 The AEMC therefore recommended that the NGL and NGR be amended 

to require all expansions of scheme pipelines (including those expansions that have already 

occurred) to be treated as part of the scheme pipeline.23 In recommending this change, the AEMC 

noted that treating expansions as part of the scheme pipeline would: 24  

 limit the ability of service providers to exercise market power over expansions; and  

_________________________________ 

21  See ss. 18 and 19 of the NGL.  
22  AEMC, Review into the scope of economic regulation applied to covered pipelines, 2018, p. iii. 
23  ibid, p. 15. 
24  ibid, p. 62. 
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 reduce the regulatory costs and complexities associated with having parts of the same pipeline 

subject to different regulatory requirements. 

In March 2019, the AEMC made the required changes to the NGR,25 but the required amendments 

to the NGL were deferred until the completion of the Decision RIS. The proposed amendments to 

the NGL required to give effect to AEMC’s recommendation are set out below.  

In the course of developing these proposed amendments, consideration was given to whether 

expansions of designated26 scheme pipelines and non-scheme pipelines should also be treated as 

part of the same pipeline.  

In a similar manner to the benefits cited by the AEMC above, it would appear that requiring 

expansions of designated pipelines and non-scheme pipelines to be treated as part of the same 

pipeline will reduce regulatory costs and complexities and pose more of a constraint on the 

exercise of market power by service providers.  

The draft legal package therefore provides for expansions of both scheme (including designated 

pipelines) and non-scheme pipelines to be treated as part of the same pipeline for regulatory 

purposes.  

The changes to the NGL and Regulations that would be required to give effect to this proposed 

refinement are set out in the table below. Section 9.1 provides further detail on the proposed 

transitional arrangements for historic expansions of scheme pipelines that do not currently form 

part of the scheme pipeline. 

Table 3.7: Proposed amendments to deal with pipeline expansions 

Instrument Change  

NGL Changes to the NGL are required to: 

 amend s. 18 to require an expansion of a scheme pipeline to be treated as part of the scheme 

pipeline; 

 amend s. 19 to require an expansion of the capacity of a non-scheme pipeline to be treated as part 

of the pipeline; and 

 amend the following definitions in s. 2(1): 

– ‘designated pipeline’ to include any expansions of capacity; 

– ‘distribution pipeline’ and ‘transmission pipeline’ to remove the reference to extensions and 

expansions; and 

– ‘new facility’ to remove references to expansions. 

NGR Nil 

Regulations Changes to the Regulations are required to: 

 remove the references to expansions of capacity in Schedule 1 item 3, sub-regulation 2; and 

 include a note that designated pipelines include any expansion of the capacity of the pipeline. 

While the draft legal package reflects this proposed refinement, we are interested in hearing 

stakeholders’ views on this proposal and their responses to the question in Box 3.6 below. 

_________________________________ 

25  AEMC, Final Rule Determination: National Gas Amendment (Regulation of Covered Pipelines) Rule 2019, 14 March 2019. 
26  A designated pipeline is a pipeline classified by the Regulations, or designated in the application Act of a participating jurisdiction, 

that cannot be subject to light regulation. The pipelines that are designated include APA’s Victorian Transmission System, AGN’s 
SA Distribution Network, ATCO’s Western Australian gas distribution system, the Dampier to Bunbury Natural Gas Pipeline, the 
Goldfields Gas Pipeline and the three Victorian gas distribution systems. See National Gas (South Australia) Regulations 2009, 
National Gas Access (WA) (Part 3) Regulations 2009, Schedule 1 and Victorian Government Gazette No. S222m, 30 June 2009.   
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Box 3.6: Question for stakeholders  

7 Do you agree with the proposal to require expansions of non-scheme pipelines to be treated as part 

of the same pipeline for the purposes of the NGL and NGR? If not, please explain why not.  

 

3.5 Proposed refinement: Simplification of the pipeline classification 

and reclassification mechanism  

Currently, the classification of a pipeline as a transmission or distribution pipeline is required under 

the NGL to determine who the relevant Minister is for making decisions on whether a pipeline 

should be covered or not. There are also some areas in the NGR where a distinction is drawn 

between transmission and distribution pipelines, including: 

 the tariff setting principles that apply to full regulation pipelines under Part 9, which distinguish 

between transmission and distribution pipelines; 

 the reporting obligations applying under Part 7 and Part 23, which distinguish between 

transmission and distribution pipelines;  

 the Bulletin Board reporting obligations in Part 18, which only apply to transmission pipelines; 

 the Short Term Trading Market provisions in Part 20, which only apply to specified distribution 

pipelines; and 

 the capacity trading reform package in Parts 24-26, which only apply to transmission pipelines. 

For scheme pipelines, the NGL currently provides for the NCC to classify the pipeline when making 

a coverage recommendation, using the criteria in s. 13 of the NGL. A service provider that has 

already obtained a classification may also apply to the NCC to have its pipeline reclassified.  

For non-scheme pipelines, r. 550 in Part 23 of the NGR currently provides for self-classification to 

occur where a pipeline has not previously been subject to a classification decision, or its 

classification has not been determined under another Part of the NGR (i.e. Part 18). In Part 18, ‘BB 

transmission pipeline’ is defined (in r. 141) to mean a transmission pipeline or a pipeline that would 

be likely to be classified in accordance with the pipeline classification criterion as a transmission 

pipeline.’ 

Prior to the introduction of the capacity trading reforms, there was no real incentive for pipelines to 

try to classify in a particular way. This changed after the introduction of those reforms (and in 

particular, the day-ahead auction), which only apply to transmission pipelines. 

In light of changes that must be made to the reclassification arrangements to reflect the agreed 

reforms, and to address the potential for pipelines to self-classify to avoid certain obligations in the 

NGR, the draft legal package provides for a number of changes to the pipeline classification and 

reclassification mechanism. Under the proposed approach, the definitions of distribution pipeline 

and transmission pipeline in the NGL will be amended to make it clear that a pipeline (or part of a 

pipeline) is a distribution pipeline or transmission pipeline if: 

 the licence or authorisation granted in respect of the pipeline under jurisdictional gas legislation 

classifies it as a distribution pipeline or transmission pipeline (this will be the new default 

position); or 
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 if the relevant regulator has classified27 or reclassified28 the pipeline (or part of a pipeline)29 as a 

distribution pipeline or transmission pipeline in accordance with the relevant provisions in the 

NGL and NGR.  

The pipeline classification criteria in s. 13 of the NGL will also be amended to require the relevant 

regulator to consider the type of pipeline licence or authorisation that has been obtained under 

jurisdictional gas legislation.  

The proposed amendments to the NGL, NGR and Regulations required to give effect to these 

arrangements are set out in the table below.  

Table 3.8: Proposed amendments related to classification and reclassification of pipelines  

Instrument Change  

NGL Changes to the NGL are required to: 

 Provide that a pipeline has the same classification (i.e. transmission or distribution) as it has under 

its jurisdictional licence or authorisation unless it has otherwise been classified or reclassified in 

accordance with the NGL or NGR. This will be achieved by including new definitions of the terms 

distribution pipeline and transmission pipeline in s. 2(1).  

 Replace the existing classification and reclassification provisions with a new Part in Chapter 3 that 

will provide for a service provider to apply to the relevant regulator to have the pipeline (or part of a 

pipeline):  

– reclassified if the service provider thinks the jurisdictional pipeline/authorisation type does not 

appropriately reflect the primary function of the pipeline; or  

– classified if the jurisdictional licence/authorisation does not classify the pipeline. 

 Make the type of pipeline licence/authorisation that the pipeline has obtained in the relevant 

jurisdiction one of the factors to be considered when a classification or reclassification decision is 

made. 

 Amend Schedule 1 to give the AEMC power to make rules about the classification or reclassification 

of pipelines by the relevant regulator.  

NGR Changes to the NGR are required to: 

 replace the current classification and reclassification provisions in Part 14 with a new Part 13 that 

will set out:  

– the process for applying for a pipeline classification or reclassification;  

– the process for making a classification or reclassification decision; and 

– the effect of a classification or reclassification decision 

 remove unnecessary definitions in Part 1 of the NGR; and 

 remove the self-classification provisions in Parts 16, 18, 23, 24 and 25 and relying on the definitions 

of transmission and distribution pipelines in the NGL.   

Regulations Changes to the Regulations are required to specify the fees payable for applications for classification 

and reclassifications decisions under Schedule 5 of the Regulations. 

While the draft legal package reflects this proposed simplification, we are interested in hearing 

stakeholders’ views on this proposal and their responses to the question in Box 3.7 below. 

_________________________________ 

27  The relevant regulator can classify the pipeline if the jurisdictional licence or authorisation does not classify the pipeline.  
28  A reclassification can occur if the service provider makes an application to the relevant regulator and the relevant regulator agrees 

that the jurisdictional licence or authorisation type does not appropriately reflect the primary function of the pipeline (or part of the 
pipeline).  

29  The draft legal package also makes it clear that the AER may determine that different parts of the pipeline have different 
classifications (i.e. one part might be classified as distribution and another part classified as transmission). 
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Box 3.7: Question for stakeholders  

8 Do you agree with the proposed changes to the pipeline classification and reclassification 

mechanism? If not, please explain why not.  
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4. Extension of safeguards and dynamic market power 

This chapter describes the proposed approach to amending the NGL, NGR and Regulations to 

implement the following elements of the agreed reforms: 

 Extension of safeguards (see section 4.1): The safeguards that currently apply to scheme 

pipelines will be applied to the lighter handed form of regulation (except for the prohibition on 

inefficient price discrimination).  

 Dynamic market power measures: Service providers will be:  

o required to comply with pipeline interconnection principles (see section 4.2). 

o prohibited from increasing the charges payable by existing shippers to cross-subsidise the 

development of new capacity and will also be required to disclose more information on the 

costs associated with extensions and expansions (see section 4.3). 

This chapter also discusses policy clarifications and proposed refinements in relation to: 

 the scope of application of the supply and haulage of natural gas provisions (see section 4.1.1);  

 the precise form that the pipeline interconnection principles will take (see section 4.2); and 

 the scope of the prohibition on cross-subsidising new developments (see section 4.3.1); 

4.1 Extension of safeguards 

Current arrangements 

As discussed in the previous chapter, under the current regulatory framework pipelines may be 

subject to three different forms of regulation (light regulation, full regulation or Part 23) or fully 

exempt from regulation on the basis that they do not provide third party access.  

Many of the protections currently available to all scheme pipelines (light and full regulation 

pipelines) that do not apply under Part 23 are designed to address the denial of access and 

discriminatory behaviour that may arise if a service provider is vertically integrated. These 

safeguards include, amongst others: 

 the prohibition on service providers bundling services and preventing or hindering access; and 

 the ring fencing and associate contract provisions, which are designed to ensure the separation 

of pipeline operations from associated businesses in other markets. 

Agreed reforms 

Under the new regulatory framework the lighter form of regulation based on Part 23 will be 

strengthened by applying the following safeguards to non-scheme pipelines: 

 the prohibition on preventing or hindering access;  

 the prohibition on bundling services unless reasonably necessary;  

 the ring fencing and associate contract provisions; and  

 other measures in the NGL and NGR, including those relating to queuing, extensions and 

expansions, capacity trading, and changes to receipt and delivery points. 
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Proposed amendments 

Key amendments to implement these safeguards centre on extending most of the general 

requirements for the provision of covered pipeline services in Chapter 4 of the NGL, to all pipelines 

(with the exception of the prohibition on inefficient price discrimination, which will be removed). The 

table below sets out the proposed amendments to the NGL and NGR required to give effect to 

these arrangements. 

Table 4.1: Proposed amendments related to the extension of safeguards  

Instrument Change  

NGL Changes to the NGL are required to: 

 Amend Chapter 4 to set out the common safeguards that will apply to both scheme and non-scheme 

pipelines, which will include: 

– the prohibition on preventing or hindering access;  

– the prohibition on bundling a service with a non-gratuitous service unless reasonably necessary, 

which will be moved from the NGR to the NGL;  

– the ring fencing and associate contract provisions; and  

– the requirement to comply with queuing requirements in the NGR or an applicable access 

arrangement. 

 Amend Schedule 1 to allow the AEMC to make rules about access to both scheme and non-scheme 

pipelines.  

NGR Changes to the NGR are required to: 

 Remove the prohibition on bundling in r. 109 (this rule will be moved to Chapter 4 of the NGL). 

 Extend the application of the ring fencing and associate contract provisions, which will be set out in 

Part 5 of the NGR, to scheme and non-scheme pipelines.  

 include a new rule in the new Part 5 of the NGR that provides for service providers of non-scheme 

pipelines that have obtained an exemption from the information disclosure obligations because they 

are not a third party pipeline to also obtain an exemption from the ring fencing requirements and the 

associate contract provisions. 

Regulations Changes to the Regulations are required to update the list of civil penalties and conduct provisions 

that will apply to the safeguards (see Chapter 10 for more detail).   

Stakeholder views are sought on the question in Box 4.1 below regarding the potential removal of 

the term non-gratuitous in the prohibition of bundling services provision in the NGL. The draft legal 

package does not currently reflect this proposed amendment.  

Box 4.1: Question for stakeholders  

9 Rule 109 currently prohibits a service provider from making it a condition of the provision of a 

particular pipeline service that the prospective user accept a non-gratuitous service unless the 

bundling of services is reasonably necessary. Do you:  

(a) Agree with the scope of this prohibition, which has been adopted in the draft legal package and 

only applies to the bundling of non-gratuitous services?  

(b) Think the prohibition should apply more broadly to any bundling of services (i.e. gratuitous and 

non-gratuitous services) unless it is reasonably necessary? 
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4.1.1 Policy clarification: Operation of the supply and haulage of natural gas 

provisions  

The general requirements for the provision of covered pipeline services in Chapter 4 of the NGL 

currently impose the following obligation on producers of natural gas in relation to the supply and 

haulage of natural gas using scheme (covered) pipelines:30 

134—Supply and haulage of natural gas  

(1)  If a producer states terms and conditions (whether or not including the price) (the first terms) on 

which the producer offers to supply natural gas through a covered pipeline that is in operation at 

the time of the offer to a person at a place other than the exit flange of the producer's processing 

plant, the producer must, on request by the person, state terms and conditions (including the 

price, if the price was included in the first terms) (the second terms) on which the producer will 

supply natural gas to the person at the exit flange.  

(2)  If there is a difference in the price stated in the first terms and the second terms, the producer 

must include in the second terms a statement of the reasons for the difference.  

(3)  If the producer offers to supply natural gas to a person at a place other than the exit flange of the 

producer's processing plant, the producer must, on request, offer to supply the gas at the exit 

flange on the terms and conditions (including price) stated in accordance with this section. 

It is unclear from the explanatory material that was published at the time this provision was 

introduced in 1997, why it was implemented and why it only applies to producers that are using 

scheme pipelines.  

While the draft legal package provides for the retention of this provision and extension to both 

scheme and non-scheme pipelines, stakeholder views are sought on whether:  

 s. 134 should be retained in the regulatory framework; and 

 if s. 134 is to be retained, if its application should be extended to apply to producers and 

retailers (i.e. because in a similar manner to producers, retailers can supply gas to customers 

on an ex-plant basis or a delivered basis). 

Box 4.2: Questions for stakeholders  

10 Do you think s. 134 of the NGL (renumbered s. 148E), which imposes obligations on producers in 

relation to the supply and haulage of natural gas using scheme pipelines, should be retained in the 

regulatory framework or removed? Please explain your response to this question.  

11 If you think the obligation should be retained in the NGL, do you think: 

a. it should continue to just apply to producers, or do you think the obligation should extend to 
retailers? Please explain your response to this question. 

b. It should continue to just apply to scheme pipelines, or do you think the obligation should extend 
to non-scheme pipelines? Please explain your response to this question. 

_________________________________ 

30  See s. 134 of the NGL.  



 
 

 
36 

4.2 Pipeline interconnection requirements  

Current arrangements 

Under the current regulatory framework, scheme pipeline service providers are prohibited from 

preventing or hindering access, which includes interconnections. A competing pipeline that is 

seeking to interconnect with a full or light regulation pipeline therefore has a right to negotiate 

access to such a service and can take action if a service provider seeks to prevent or hinder 

access to these services. A dispute resolution mechanism may be triggered in the event the 

competing pipeline is unable to reach agreement with the service provider.  

In contrast to scheme pipelines, non-scheme pipelines are not prohibited from preventing or 

hindering access. The arbitration provisions in Part 23 do, however, provide for an access 

determination to be made about interconnections.  

Agreed reforms 

Under the agreed reforms set out in the Decision RIS, service providers will be required to comply 

with the pipeline interconnection principles set out in the NGR.  

Proposed amendments 

The precise form that the interconnection requirements should take was not specified in the 

Decision RIS. Further consideration has therefore been given to these requirements when 

developing the draft legal package. In doing so, consideration has been given to the feedback 

provided by stakeholders in response to the Consultation RIS and to the interconnection principles 

that have been employed in the US31 and New Zealand.32  

Based on our review of this material, it would appear that, at a minimum, the interconnection 

requirements in the NGR, which will apply to any form of interconnection (e.g. an interconnection 

by a producer, a user or another pipeline) should provide for: 

(a) Any person to interconnect with a pipeline where it is technically feasible, consistent with the 

safe and reliable operation of the pipeline and the person is prepared to fund the development 

of the interconnection in its entirety. 

(b) The service provider to make sufficient information available to the interconnecting party to 

enable it to assess the likely availability of capacity to or from the interconnection point. 

(c) The interconnecting party to have the option to build, operate and maintain the interconnection 

at its own costs, or have the existing service provider do so, subject to the following: 

– If the interconnecting party develops the interconnection, it must do so in accordance with 

good industry practice and comply with any relevant standards and legislation, and any 

reasonable technical, safety or reliability requirements required by the existing service 

provider. 

– If the service provider develops the interconnection, the interconnection fee it charges the 

interconnecting party must be based on the directly attributable cost of constructing, 

operating and maintaining the interconnection, including a rate or return calculated in 

accordance with: 

_________________________________ 

31  See for example, Panhandle Eastern Pipe Line Company, 91 FERC ¶ 61,037 (2000). 
32  See Gas Industry Co., Guidelines on Interconnection with Transmission Pipelines, November 2009 and First Gas, GTAC 

Interconnection Policy, 13 January 2020. 
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– for scheme pipelines: the applicable rate of return instrument; and 

– for non-scheme pipelines: a commercial rate of return that is commensurate with the 

prevailing conditions in the market for funds and reflects the risks the service provider 

faces in providing the interconnection services.   

(d) Service providers to develop an interconnection policy (which will form part of the user access 

guide) that sets out: 

– the interconnection process from application through to the operation of the new 

interconnection; 

– the information to be included by the interconnecting party in its application and the 

information that the interconnecting party and the service provider are to provide each 

other in the course of the interconnection process;  

– links to any of the service providers’ policies that are relevant to a new interconnection; 

– any technical, safety and/or reliability principles or processes the service provider will use 

to assess an interconnection application; and 

– how interconnection fees will be determined and recovered, which must be in accordance 

with the principles set out in (c). 

The changes to the NGL and NGR that would be required to give effect to these arrangements are 

set out in the table below.  

Table 4.2: Proposed amendments related to the pipeline interconnection principles 

Instrument Change  

NGL Changes to the NGL are required to: 

 include a new section in Chapter 4 requiring service providers to comply with the pipeline 

interconnection principles set out in the NGR; and 

 amend Schedule 1 to allow the AEMC to make rules dealing with the pipeline interconnection 

requirements. 
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Instrument Change  

NGR Changes to the NGR are required to insert a new Part 6 that will set out the pipeline interconnection 

principles. The rules in this new part will provide for:  

 Any person to interconnect with a pipeline where it is technically feasible, consistent with the safe 

and reliable operation of the pipeline and the person is prepared to fund the development of the 

interconnection in its entirety. 

 A request to interconnect to be subject to the same negotiation framework and dispute resolution 

mechanism as that applying under the form of regulation the pipeline is subject to. 

 The service provider to make sufficient information available to the interconnecting party to enable it 

to assess the likely availability of capacity to or from the interconnection point. 

 The interconnecting party to have the option to build, operate and maintain the interconnection at its 

own costs, or have the existing service provider do so, subject to the following: 

– If the interconnecting party develops the interconnection, it must do so in accordance with good 

industry practice and comply with any relevant standards and legislation, and any reasonable 

technical, safety or reliability requirements required by the existing service provider. 

– If the service provider develops the interconnection, the interconnection fee it charges the 

interconnecting party must be based on the directly attributable cost of constructing, operating 

and maintaining the interconnection, including a rate or return calculated in accordance with: 

• for scheme pipelines: the applicable rate of return instrument; and 

• for non-scheme pipelines: a commercial rate of return that is commensurate with the prevailing 

conditions in the market for funds and reflects the risks the service provider faces in providing 

the interconnection services.   

 Service providers to develop an interconnection policy, which will form part of the user access guide, 

and set out: 

– the interconnection process from application through to the operation of the new interconnection; 

– the information to be included by the interconnecting party in its application and the information 

the interconnecting party and service provider are to provide each other during the 

interconnection process;  

– links to any of the service providers’ policies that are relevant to a new interconnection; 

– any technical, safety and/or reliability principles or processes the service provider will use to 

assess an interconnection application; and 

– how interconnection fees will be determined and recovered, which must be in accordance with 

the principles set out above. 

Regulations Changes to the Regulations are required to update the list of civil penalties and conduct provisions 

that will apply to the pipeline interconnection principles (see Chapter 10 for more detail). 

While the draft legal package reflect these requirements we are interested in hearing stakeholders’ 

views on this proposal and their responses to the question in Box 4.2 below. 

Box 4.2: Questions for stakeholders  

12 Do you agree with the proposed interconnection requirements, or are there:  

– other requirements that you think should be specified in the NGR? 

– some requirements listed in section 4.2 that you think should not be specified in the NGR?  

If you think the proposed interconnection requirements need to be amended, please explain why 

you think this is required.  
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4.3 Prohibition on cross-subsidising developments 

Current arrangements 

Under the current regulatory framework, there are some constraints on service providers using 

existing shippers to cross-subsidise the development of new capacity. There are, however, no 

such constraints applying to light regulation or non-scheme pipelines. 

Agreed reforms 

Under the agreed reforms, service providers will be prohibited from increasing the charges payable 

by existing shippers to cross-subsidise the development of new capacity (subject to limited 

exceptions specified in the NGR) and will also be required to disclose more information on 

extension/expansion costs. 

Proposed amendments 

The changes to the NGL, NGR and Regulations that are required to give effect to these agreed 

reforms are set out in the table below. 

Table 4.3: Proposed amendments related to the prohibition on cross-subsidising new 

developments  

Instrument Change  

NGL Changes to the NGL are required to: 

 Include a new section in Chapter 4 that prohibits service providers of transmission pipelines (other 

than a pipeline within a ‘declared transmission system’), from increasing charges for pipeline 

services payable by existing customers to cross-subsidise the development of an extension, or 

expansion of the capacity, of the pipeline, except in accordance with the NGR.  

 Amend the matters that the dispute resolution body is required to have regard to in scheme pipeline 

access disputes to require it to give effect to the prohibition and any exemption from this prohibition.   

 Amend Schedule 1 to allow the AEMC to makes rules that deal with exemptions from this 

prohibition. 

NGR Changes to the NGR are required to: 

 Include a new Part 7 which will set out the exemption framework for the prohibition on increasing 

charges to cross-subsidise the development of new capacity. This framework will allow for an 

exemption to be obtained where the relevant regulator is satisfied that: 

– the overall economic value of the expenditure on the extension or expansion is positive and no 

other party is competing to meet the demand for pipeline services that would be met by 

undertaking the extension or expansion; or  

– the extension or expansion is necessary to maintain or improve the safety or integrity of pipeline 

services, comply with a regulatory obligation or requirement or meet existing levels of demand. 

– the relevant regulator must consider the application in accordance with the expedited consultative 

procedure. 

– the pricing and other principles applying to access disputes will be amended to require the 

arbitrator to give effect to the prohibition and any exemption from this prohibition.  

Regulations Changes to the Regulations are required to update the list of civil penalties and conduct provisions 

that will apply to this prohibition (see Chapter 10 for more detail).  

4.3.1 Policy clarification: Scope of the prohibition on cross-subsidising new 

developments 

Under the agreed reforms, it was originally envisaged that the prohibition on cross-subsidising new 

developments would apply to all service providers. However, it has become clear during the 
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development of the draft legal package that the scope of this prohibition should be limited to 

transmission pipelines operating under the contract carriage model. This is because: 

 Distribution pipelines are unlikely to compete with other service providers for the development 

of new capacity. The method used by distribution pipelines to recover charges33 also means 

that it can be difficult to apportion the costs of specific capacity tranches to individual users.  

 Under the market carriage model that is in operation in the Victorian Declared Transmission 

System (DTS), shippers are unable to secure firm access rights, so the costs of developing 

new capacity must be socialised across all users. The method used to recover charges in the 

DTS, which is tied to the operation of the Declared Wholesale Gas Market (DWGM) also 

means that it can be difficult to apportion the costs of specific capacity tranches to individual 

users.   

The draft legal package therefore only prohibits service providers of transmission pipelines 

operating under the contract carriage model from cross-subsidising the development of new 

capacity. At a high level it is proposed that the NGL be amended to include a new section that 

prohibits service providers of transmission pipelines (other than a pipeline within a ‘declared 

transmission system’). 

While the draft legal package reflects this proposed clarification, we are interested in hearing 

stakeholders’ views on this proposal and their responses to the questions below. 

Box 4.3: Questions for stakeholders  

13 Do you agree with the proposal to limit the prohibition on cross-subsidising the development of new 

capacity to transmission pipelines operating under the contract carriage model? If not, please 

explain why not.  

14 Do you agree with the proposal to require the dispute resolution body in a scheme pipeline access 

dispute and the arbitrator in a non-scheme pipeline access dispute to (where relevant) give effect to 

the prohibition on cross-subsidising the development of new capacity in their access 

determinations? 

 

  

_________________________________ 

33  Most distribution pipelines operate according to retail market rules, which provide for the dynamic allocation of capacity to different 
retailers based on their acquisition of customers in the distribution system. This can make the apportionment of capacity tranches 
between retailers difficult.  
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5. Governance arrangements for the regulatory framework 

This chapter describes the proposed approach to amending the NGL, NGR and Regulations to 

accord the relevant regulator (the AER in eastern Australia and the northern Territory and the ERA 

in Western Australia)34 responsibility for a number of new functions.  

Current arrangements 

Under the current regulatory framework:  

 The relevant Minister (on advice from the NCC) is responsible for applying the coverage test, 

which is used to determine whether:  

o a coverage determination should be made in relation to a non-scheme pipeline to make it a 

scheme pipeline, which can then be subject to either light or full regulation;  

o a revocation of coverage determination should be made in relation to a scheme pipeline to 

make it a non-scheme pipeline and subject to Part 23. 

 The relevant Minister (on advice from the NCC) is also responsible for applying the coverage 

test to determine whether a 15-year no coverage determination should be granted to greenfield 

pipelines. 

 The relevant regulator is responsible for approving competitive tender processes for the 

development of new pipelines, the outcomes of which can then be locked in for up to 15 years. 

 The NCC is responsible for form of regulation decisions for scheme pipelines (i.e. the choice 

between light regulation and full regulation). 

 The NCC is responsible for making pipeline classification and reclassification decisions.  

Agreed reforms 

Under the agreed reforms, the relevant regulator will be responsible for  

 deciding whether or not to grant a greenfields incentive;  

 deciding what form of regulation should apply to a pipeline35 by either making or revoking a 

scheme pipeline determination; and 

 making pipeline classification and reclassification decisions. 

The relevant regulator will also be required to more actively monitor the behaviour of service 

providers and to refer pipelines for a form of regulation assessment if it suspects market power is 

being exercised. 

Proposed amendments 

The changes to the NGL, NGR and Regulations that are required to give effect to these new 

governance arrangements, including the new monitoring functions, are set out in the table below. 

_________________________________ 

34  As noted in Chapter 3, the draft amendments to the NGL, NGR and Regulations reflect the changes that will apply in all 
jurisdictions except Western Australia. Any references in these instruments to the functions to be performed by the relevant 
regulator therefore refer to the AER. In Western Australia, this should be read as referring to the ERA. 

35  The only exception to this is in relation to designated pipelines. These pipelines will be scheme pipelines and will only be able to 
become non-scheme pipelines if the relevant jurisdiction revokes the designation. See footnote 26 for more detail.  
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Table 5.1: Proposed amendments related to the changed governance arrangements  

Instrument Change  

NGL Form of regulation and greenfields incentive decisions 

Changes to the NGL are required to: 

 Remove references to the NCC and the relevant Minister making these decisions from the relevant 

chapters and schedules of the NGL. 

 Confer new functions and powers on the relevant regulator in s. 27 of the NGL to do the following 

and reflect this in the new Chapter 3 and Schedule 1 of the NGL:  

– make and revoke scheme pipeline determinations;36 and 

– make greenfield incentive determinations. 

Pipeline classification and reclassification decisions 

Changes to the NGL are required to: 

 Remove references to the NCC as they relate to pipeline classification and reclassification decisions 

from the relevant chapters and schedules of the NGL. 

 Confer new functions and powers on the relevant regulator to make classification and 

reclassification decisions and reflect this in the new Chapter 3 and Schedule 1 of the NGL. 

Monitoring function of the relevant regulator 

Changes to the NGL are required to: 

 Amend the relevant regulator’s functions and powers in Chapter 2 of the NGL to require it to 

undertake the new monitoring function. 

 Extend the relevant regulator’s power in Chapter 2 of the NGL to issue regulatory information orders 

and regulatory information notices to both scheme and non-scheme pipelines.  

 Include new provisions in Chapter 2 of the NGL that will require the relevant regulator to:  

– monitor the behaviour of service providers in terms of:  

• prices charged by service providers; 

• the non-price terms and conditions for service providers;  

• the financial information reported by service providers 

• the outcomes of access negotiations; 

• service providers’ dealings with associates;  

• service providers’ compliance with ring-fencing requirements; and  

• the compliance of service providers with other requirements in the NGL and NGR.  

– report to the MCE (Energy Ministers) at least every 2 years on the findings of its monitoring 

activities and set out what the report is to contain; and 

– publish a de-identified version of the report containing aggregated information on its website after 

reporting to the MCE. 

NGR Form of regulation and greenfield incentive decisions 

Changes to the NGR are required to: 

 Remove references to the NCC and the relevant Minister from the relevant parts of the NGR. 

 Recognise in the new Part 4 that the relevant regulator will be responsible for making and revoking 

scheme pipeline determinations, dealing with scheme pipeline elections and making greenfields 

incentive determinations. 

Pipeline classification and reclassification regulation decisions 

The following changes to the NGR are required to: 

 Remove references to the NCC and the relevant Minister from the relevant parts of the NGR. 

 Recognise in the new Part 13 of the NGR that the relevant regulator will be responsible for making 

pipeline classification and reclassification decisions. 

Monitoring function of the relevant regulator 

Nil 

Regulations Nil  
  

_________________________________ 

36  ibid. 
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6. Information disclosure requirements  

This chapter describes the proposed approach to amending the NGL, NGR and Regulations to 

implement the agreed reforms relating to information disclosure requirements in the new 

framework. This chapter also discusses policy clarifications and proposed refinements in relation to 

the non-price terms and conditions to be published with individual prices. 

6.1 Information disclosure and exemptions 

Current arrangements 

Under current information disclosure requirements there are number of differences and 

inconsistencies between the reporting requirements applying to pipelines operating under the 

alternative forms of regulation and sometimes between pipelines subject to the same form of 

regulation. 

There are also a number of deficiencies in the information reported by Part 23 pipelines (including 

as a result of the availability of exemptions) that are affecting the adequacy, quality and reliability, 

accessibility and usability of the reported information. 

Agreed reforms 

Under the agreed reforms, all service providers will be required to publish the following information 

unless they obtain an exemption: 

 a set of Basic Information, which includes: 

o service and access information (i.e. pipeline information, pipeline service information, 

service availability information and service usage information); 

o standing terms for each service offered by the pipeline; and  

o information on the individual prices (including key terms and conditions) actually paid by 

shippers for pipeline services; and 

 historical financial and demand information and the service provider’s cost allocation 

methodology. 

The disclosure requirements will also be amended in the manner set out in Box 2.1 to address the 

identified information deficiencies and improve the quality and reliability, accessibility and usability 

of the information. 

Under the agreed reforms, the following exemptions from the information disclosure obligations will 

be available: 

 Pipelines that are not providing third party access will be able to obtain an exemption from 

publishing the Basic Information and the historical financial and demand information and cost 

allocation methodology. They will also be able to obtain an exemption from having to publish a 

user access guide (see Chapter 7). 

 Pipelines that are providing third party access, but have a single user or have a nameplate 

rating (or in the case of a distribution pipeline the maximum daily capacity of the pipeline under 

normal operating conditions) less than 10 TJ/day will be able to obtain an exemption from the 

obligation to publish historical financial and demand information and cost allocation 

methodology.  

If a pipeline no longer satisfies the exemption criteria, the exemption will be revoked.   
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Proposed amendments for information disclosure obligations 

The proposed amendments to the NGL and NGR and Regulations required to give effect to the 

information disclosure requirements are set out in the table below. 

Table 6.1: Proposed amendments related to the information disclosure obligations 

Instrument Change  

NGL Changes to the NGL are required to: 

 include a new section in Chapter 4 that requires service providers to publish the information 

prescribed in the NGR unless an exemption is obtained under the NGR; 

 accord the AEMC the power to make rules about the type of information to be published and 

exemptions from this requirement through changes to Schedule 1; and 

 require the relevant regulator to monitor service provider’s financial reporting as part of its new 

monitoring function (see Table 5.1). 

NGR Changes to the NGR are required to set out the new information disclosure obligations that will apply to 

scheme and non-scheme pipelines. These obligations will be set out in a new Part 10 and are 

modelled on the current provisions in Part 23, but have been extended to apply to scheme and non-

scheme pipelines and amended as follows: 

 The access information standard in r. 551(2) will be moved into the new Part 10 and amended to 

require service providers to update information when they become aware information is no longer 

accurate. 

 Service providers will be required to publish the following information in accordance with the time 

frames set out in the NGR: 

– service and access information; 

– standing terms for each service offered by the pipeline;  

– information on the prices actually paid by shippers; and 

– historic financial and demand information and the service provider’s cost allocation methodology. 

 The service and access information rules currently set out in r. 553 will be amended to incorporate 

the large distribution pipeline specific provisions from rule 35A. 

 The definition of large distribution pipeline will be amended to bring the size into line with the 10 

TJ/day threshold used elsewhere in the rules (i.e. by requiring the maximum daily capacity of the 

pipeline under normal operating conditions to be greater than or equal to 10 TJ/day). 

 The standing terms rules in r. 554 will be amended to require service providers to:  

– publish the inputs used in the calculation of the standing prices and any other information 

specified in the relevant regulator’s pipeline information disclosure guidelines; 

– allow scheme pipelines to cross-reference an access arrangement if the information can be found 

in that document; and 

– make it clear that standing terms are required for each pipeline service. 

 The requirement to publish weighted average prices will be replaced with a new rule that requires 
service providers to publish the individual prices paid by users for each pipeline service they have 
procured under access contracts with the service provider. These prices must be based on the 
prices specified in the contract. If these prices are not expressed on a $/GJ/day or $/GJ basis, 
service providers will also be required to publish the price converted to such a basis together with an 
explanation as to how the conversion was made: Service providers will be required to:  

– update this information if it is no longer accurate due to an amendment to the terms of the 

contract; and 

– publish this information for a period of 5 years from which the date on which prices cease to apply 

under the relevant contract or from the date the contract terminates, whichever occurs first. 

 The financial information rules currently set out in r. 555 will be amended to also require service 

providers to publish: 

– historical demand information; and  

– the cost allocation methodology, which must comply with the cost allocation principles in the new 

pipeline information disclosure guideline to be published by the relevant regulator (see below). 

 The financial reporting guideline related rules in r. 557 will be amended to: 

– replace the term ‘financial reporting guideline’ with ‘pipeline information disclosure guideline’; 
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Instrument Change  

– provide for the guideline to include the following additional information:  

• the methods, principles and inputs used to calculate the return on capital and rate of return;  

• the costs of any extension or expansion of the pipeline; 

• historical demand information;  

• the cost allocation principles that service providers must comply with, which must be 
consistent with a number of cost allocation principles set out in the NGR (these principles are 
based on the cost allocation principles in Chapter 6 of the National Electricity Rules); and 

• any other information the relevant regulator considers appropriate; and 

– remove the requirement for the guideline to specify the methods, principles and inputs used to 
calculate weighted average prices and other references to weighted average prices. 

 The pipeline information disclosure guideline will also:  

– set out what information that service providers must report on the methodology used to calculate 
the standing price, the inputs used in the calculation of the standing prices and any other 
information the relevant regulator considers appropriate; and 

– set out where and how information is to be reported on the service provider’s website. 

 A new rule will be included that requires the relevant regulator to prepare a pricing template that 

shippers can use to transform historic financial and demand information into one or more cost-based 

pricing benchmarks. 

 The new Part 10 will also include the current r. 110, which requires users to provide information 

about unutilised contracted capacity if a request is received from any person. This rule will be 

extended to apply to users of both scheme and non-scheme pipelines. 

 The pipeline register provisions in Part 15 will be amended to require the pipeline register to include 

links to relevant information on a service provider’s website. These provisions will also be amended 

to require the AEMC to publish information on all the new determinations and decisions that may be 

made in relation to a pipeline (e.g. greenfields incentive determinations, scheme pipeline 

determinations, exemption decisions etc) as well as the determinations and decisions made under 

the NGL and NGR prior to the new framework coming into effect.  

Regulations Changes to the Regulations are required to update the list of civil penalties and conduct provisions 

applying to the information disclosure obligations (see Chapter 10 for more detail). 

While the measures set out in Table 6.1 were agreed to by Energy Ministers as part of the 

Decision RIS, no decision was made on the cost allocation principles that should apply to pipelines 

when publishing their cost allocation methodology. The principles that have been included in the 

draft amendments to the NGR are based on the cost allocation principles set out in clause 6.15.2 

of the National Electricity Rules. We are interested in stakeholders’ views on whether these 

principles are appropriate and if they conflict in any way with the principles in Part 9 of the NGR 

(see Box 6.1). 

Box 6.1: Question for stakeholders  

15 Do you agree with the proposed cost allocation principles in the draft rules? If not, please explain 
why not. 

16 Are the proposed cost allocation principles likely to conflict in any way with the principles applying to 

scheme pipelines in Part 9 of the NGR? If so, please explain in what way they conflict and how the 

conflicts could be resolved. 

Proposed amendments for the information disclosure exemption framework  

To implement the agreed reforms to the information disclosure exemption framework the following 

amendments are proposed to the NGL, NGR and Regulations. 
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Table 6.2: Proposed amendments to give effect to the information disclosure exemption 

framework 

Instrument Change  

NGL Changes to the NGL are required to include a new section in Chapter 4 that requires service providers 

to publish the information specified in the NGR unless an exemption is obtained under the NGR. 

NGR Changes to the NGR are required to set out the exemption framework that will apply to the information 

disclosure obligations. This will be set out in the new Part 10, Division 2, Subdivision 2 and will be 

modelled on the current framework in Part 23, but extended to scheme pipelines and amended as 

follows: 

 the existing category 1 exemption will be replaced by a new category 1 exemption, which will be 

available to pipelines that are not providing third party access and provide for an exemption from 

publishing the information set out in the new Part 10, Division 2, Subdivision 1 and the user access 

guide (see Chapter 7); and 

 the current category 2 and 3 exemptions will be replaced by a new category 2 exemption, which will 

be available to pipelines that have a single user or have a nameplate rating (for distribution pipelines 

this will be expressed as a maximum daily capacity under normal operating conditions) less than 

10 TJ/day and provide for an exemption from the requirement to publish historic financial and 

demand information and the cost allocation methodology. 

Regulations Changes to the Regulations are required to update the list of civil penalties and conduct provisions 

applying to exemptions (see Chapter 10 for more detail). 

6.2 Policy clarification: Non-price terms and conditions to be published 

with individual prices 

The agreed reforms in the Decision RIS provides for service providers to publish the individual 

prices paid by shippers for services and information on the key terms and conditions that can affect 

the prices paid by shippers.  

While the obligation to publish individual prices is relatively clear, the Decision RIS did not specify 

what other terms and conditions would need to be published by service providers. Further 

consideration has therefore been given to this issue. In doing so, consideration has been given to:  

 the reporting obligations that apply to secondary capacity trades; and  

 whether there are any other terms and conditions that are likely to have a material effect on the 

price agreed in primary gas transportation agreements.  

The secondary capacity trading reporting obligations are set out in rule 149(2A) of the NGR and 

require the following non-price terms and conditions to be reported by the selling party: 

(a) the date the trade was entered into and the service term; 

(b) the type of service provided and the service priority (e.g. firm, as available or interruptible); 

(c) the receipt and delivery points at or between which the service is provided and in the case of a 

forward haul or backhaul service, the direction of the service; 

(d) the contracted quantities, expressed as a maximum daily quantity (in GJ/day) and maximum 

hourly quantity (in GJ/hour);  

(e) the price escalation mechanism;  

(f) the price structure applicable to the contract (e.g. fixed, variable or a combination of the two) 

and 

(g) whether or not the transaction is on the same or substantially the same terms as the pipeline’s 

standard terms. 
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Using this list as a basis, consideration has been given to whether there are any other non-price 

terms and conditions in primary gas transportation agreements that could have a material effect on 

the price paid by a shipper. The only additional non-price terms and conditions that have been 

identified in this context are imbalance and overrun allowances.  

The proposed amendments to the NGL, NGR and Regulations required to give effect to these 

arrangements are set out in the table below. 

Table 6.3: Proposed amendments to give effect to the non-price terms and conditions 

disclosure requirements 

Instrument Change  

NGL Nil 

NGR Changes to the NGR are required to set out the following non-price terms and conditions to be reported 

by service providers alongside the actual prices paid information: 

 the name of the pipeline by means of which the pipeline service is provided; 

 the date contract was entered into or varied and the service term;  

 the type of service provided and the service priority; 

 the receipt and delivery points and, in the case of a forward haul or backhaul service, the direction of 

the service; 

 the contracted quantities (expressed on a maximum daily quantity basis); 

 where relevant, the maximum hourly quantity (in GJ/hour), the imbalance allowance and the overrun 

allowances associated with the pipeline service;  

 whether the transaction has substantially the same non-price terms as the standard terms applying 

to that pipeline service; 

 the price structure applicable to the pipeline service (for example, whether it is a fixed price, a 

variable price or a combination of the two); and  

 the price escalation mechanism applying to the pipeline service. 

Regulations Nil 

While the draft legal package reflects this policy clarification, we are interested in obtaining 

stakeholders’ views on the proposal and their responses to the question set out in Box 6.2. 

Box 6.2: Questions for stakeholders  

17 Do you agree with the proposal to require service providers to publish the following non-price terms 

and conditions alongside the individual prices paid by shippers: 

(i) the date the trade was entered into and the service term; 

(ii) the type of service provided and the service priority (e.g. firm, as available or interruptible); 

(iii) the receipt and delivery points at or between which the service is provided and in the case of a 
forward haul or backhaul service, the direction of the service; 

(iv) the contracted quantities, expressed as a maximum daily quantity (in GJ/day) and maximum 
hourly quantity (in GJ/hour);  

(v) the price escalation mechanism;  

(vi) whether or not the transaction is on the same or substantially the same terms as the pipeline’s 
standard terms for that service; and 

(vii) the imbalance and overrun allowance associated with the service? 

If you do not agree with this proposal because you think there are:  

a other non-price terms and conditions or information that should also be reported (e.g. other non- 
liability caps, gas specification, higher heating value requirements etc), please identify what 
those other non-price terms and conditions are and why you think they should be reported; 
and/or 

b some non-price terms and conditions listed in (i)-(vii) that should not be reported, please identify 
what those non-price terms and conditions are and why you think they should not be reported.  
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7. Single negotiation framework 

This chapter describes the proposed approach to amending the NGL, NGR and Regulations to 

implement a single negotiation framework that will apply to both scheme and non-scheme 

pipelines. 

Current arrangements 

The regulatory framework currently provides for both: 

 a regulatory-oriented negotiate-arbitrate model under full and light regulation; and 

 a commercially-oriented negotiate-arbitrate model under Part 23. 

There are a number of differences between the negotiation frameworks that apply under the two 

negotiate-arbitrate models that are unrelated to the nature of the models. Some of the more 

notable differences are:  

 the obligation to publish a user access guide;  

 the access request and offer process and, in particular, the number of business days that 

service providers have to respond to access requests;  

 the way in which the negotiation timetable is established, the manner in which negotiations are 

to be conducted and concluded; and  

 the ability of shippers to seek additional information during negotiations. 

Agreed reforms 

A single access negotiation framework to apply to all pipelines (see Box 2.2 for more detail). 

Proposed amendments 

To implement a single access negotiation framework for all pipelines, the following amendments 

are proposed to the NGL, NGR and Regulations. 

Table 7.1: Proposed amendments related to the single negotiation framework 

Instrument Change  

NGL Changes to the NGL are required to: 

 move the existing duty to negotiate in good faith provision in s. 216G of the NGL to Chapter 4 of the 

NGL and extend this provision to scheme and non-scheme pipelines;  

 move the existing access proposal provisions in s. 216F of the NGL to Chapter 4 of the NGL and 

extend these provisions to scheme and non-scheme pipelines; and 

 extend the AEMC’s rule making powers in Schedule 1 to allow it to make rules about the negotiation 

framework 
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Instrument Change  

NGR Changes to the NGR are required to include a new Part 11, which will set out the negotiation 

framework that will apply to all pipelines. The new framework will be modelled on the provisions 

currently in Division 3 of Part 23, but modified to apply to both scheme and non-scheme pipelines (i.e. 

by removing references to non-scheme pipelines) and to reflect the following changes: 

 Access information standard: All information published or exchanged in accordance with this new 

Part will be required to comply with the access information standard set out in Part 10.  

 The user access guide rules will be amended to accommodate its application to scheme pipelines 

and to include a requirement to set out the process for pipeline interconnections. 

 The access request provisions will be amended to: 

– require service providers to respond to preliminary enquiries within 10 business days; 

– allow prospective users to proceed directly to the negotiations stage if an offer is provided by the 

service provider in response to a preliminary enquiry; and  

– require that within 5 business days the service providers must acknowledge receipt of an access 

request and inform the prospective user whether the request is incomplete. 

 The negotiation provisions will be amended to recognise that prospective users may receive an 

access offer as a result of a preliminary enquiry. 

 A new rule will be included to state that an access dispute will be taken to exist if: 

– the prospective user disagrees with any of the responses provided by the service provider in 

response to its request; or 

– an agreement is not reached within the timeframe agreed to in the negotiation timetable. 

Regulations Changes to the Regulations are required to update the list of civil penalties and conduct provisions 

applying to negotiations (see Chapter 10 for more detail). 
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8. Dispute resolution mechanisms 

This chapter sets out the proposed approach to amending the NGL, NGR and Regulations to 

implement the following elements of the agreed reforms: 

 Dispute resolution mechanisms (see section 8.2): The dispute resolution mechanism 

applying to scheme pipelines will be improved in the manner set out in Box 2.3. 

 Threat of dispute by small shippers (see section 8.3): The credibility of the threat of smaller 

shippers triggering a dispute will be strengthened by changing the dispute related cost 

provisions, allowing user associations to be joined to proceedings; and allowing small shippers 

to elect to have a dispute to be mediated. 

This chapter also describes the changes that will be required to implement the following policy 

clarifications and proposed refinements to the regulatory framework: 

 the extension of the requirement to consider past capital contributions and the safety of 

operation in access disputes to both scheme and non-scheme pipelines (see section 8.1.1); 

 the definition of the term ‘small shipper’ (see section 8.3.1); and 

 the extension of the mediation option to small shippers using both scheme and non-scheme 

pipelines (see section 8.3.2). 

To remove some of the duplication that currently exists between the commercially- and regulatory-

oriented dispute resolution mechanisms:  

 Chapters 6 and 6A of the NGL will be consolidated in a new Chapter 5 of the NGL; and  

 the access dispute provisions currently in Parts 12 and 23 of the NGR will be consolidated in a 

new Part 12 of the NGR.  

These changes are discussed first before setting out the other changes required to give effect to 

the agreed reforms and the policy clarifications and proposed refinements.  

8.1 Consolidation of dispute resolution provisions in the NGL and NGR 

The table below sets out the proposed changes to consolidate the dispute resolution provisions in 

the NGL and NGR. 

Table 8.1: Proposed amendments related to the consolidation of the dispute provisions  

Instrument Change  

NGL Changes to the NGL are required to include a new Chapter 5, which will combine the existing Chapters 

6 and 6A of the NGL and, where appropriate, remove duplication between the provisions. The new 

Chapter 5 will include provisions that set out, amongst other things: 

 the process for notifying and withdrawing access dispute notices;  

 the parties to an access dispute; 

 the circumstances in which alternative dispute resolution can be employed;  

 the reference of non-scheme pipeline access disputes to arbitration and the appointment of an 

arbitrator for these disputes; 

 the circumstances in which a dispute can be terminated; 

 the restrictions on access determinations; 

 the content of an access determination and the publication requirements; 

 the process for varying access determinations; 

 the compliance requirements for access determinations;  
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Instrument Change  

 the access dispute hearing procedures; 

 the cost provisions; and 

 a range of miscellaneous matters.  

In addition to these changes:  

 a range of definitions in s. 2(1) will be amended; and  

 the AEMC’s rule making powers in Schedule 1 will be extended. 

NGR Changes to the NGR are required to include a new Part 12, which will combine the existing Part 12 and 

Divisions 4 and 5 of Part 23 and, where appropriate, remove duplication between the provisions. The 

consolidated Part 12 will reflect the proposed consolidation of Chapters 6 and 6A of the NGL and deal 

with the following: 

 the process for notifying and withdrawing access dispute notices;  

 the process for joining a party to a dispute;  

 the mediation of access disputes involving small shippers; 

 the arbitration of access disputes involving non-scheme pipelines 

 the rules pertaining to access determinations, including the principles to be taken into account for 

disputes involving scheme pipelines and non-scheme pipelines; 

 access dispute hearing procedures, including a fast track process for access disputes involving 

scheme pipelines; 

 the termination of a dispute resolution process; 

 the treatment of past capital contributions and safety of operation provisions (see section 8.1.1). 

Regulations Changes to the Regulations are required to update the list of civil penalties and conduct provisions 

applying to these provisions (see Chapter 10 for more detail), and to make consequential changes to 

regulations 8, 9 and 14. 

8.1.1 Policy clarification: Treatment of past capital contributions and safety of 

operation for non-scheme pipelines 

Under the scheme pipeline dispute resolution mechanism, the dispute resolution body must (where 

relevant) take into account the value of any past contributions of capital by the user to fund 

installations or the construction of new facilities and the extent to which the user has recouped the 

contribution.37 A similar obligation does not, however, currently apply to disputes involving non-

scheme pipelines.  

Given that users of non-scheme pipelines can also make capital contributions, this appears to be a 

gap in the non-scheme pipeline dispute resolution mechanism that should be addressed. The draft 

legal package therefore provides for arbitrators in non-scheme pipeline access disputes to take 

into account past contributions of capital by the user when making an access determination.  

In addition to this difference, the scheme pipeline dispute resolution mechanism currently provides 

for a service provider to give a safety of operation notification if it refuses to provide a service on 

safety grounds. An equivalent provision has not, however, been included in the non-scheme 

pipeline dispute resolution mechanism. This appears to be a gap in the non-scheme pipeline 

dispute resolution mechanism that should be addressed. The draft legal package therefore 

provides for the extension of this provision to non-scheme pipelines.  

The changes to the NGL, NGR and Regulations required to give effect to these clarifications are 

set out in Table 8.1. 

_________________________________ 

37  See s. 190 of the NGL and r. 117 of the NGR.  
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While the draft legal package reflects this policy clarification, we are interested in obtaining 

stakeholders’ views on the proposal and some other specific questions set out in Box 8.1 below. 

Box 8.1: Questions for stakeholders  

18 In relation to past capital contributions, do you:  

(a) Agree with the proposal to extend the requirement to consider past capital contributions to non-

scheme pipelines? If not, please explain why not. 

(b) Think the requirement to consider past capital contributions should only apply to contributions of 

capital by the user to fund installations or the construction of new facilities, or should it also 

apply to contributions to the original construction of the pipeline? Please explain your response. 

(c) Think the extent to which a party has fully recouped past capital contributions should be taken 
into account by the relevant adjudicator when making an access determination? 

19 Do you agree with the proposal to extend the safety of operation provisions to non-scheme 

pipelines? If not, please explain why not.  

8.2 Improvements to scheme pipeline dispute resolution mechanism  

Current approach 

Currently there is limited guidance provided in the NGL and the NGR about various aspects of the 

dispute resolution mechanism applying to scheme pipelines, including:  

 the matters to be considered by the dispute resolution body when making an access 

determination;  

 the process for advising market participants of the existence of a dispute and joining other 

parties to a dispute;  

 the role of the dispute resolution expert in providing advice, the process for appointing such an 

expert and using the expert’s evidence; 

 the timeframes for the dispute resolution process; and 

 the information to be published on the outcome of an arbitration.  

Furthermore, the dispute resolution body’s access determination is binding on both parties which is 

in direct contrast to the approach adopted under Part 23, where the access determination is 

binding on the service provider but is only binding on the shipper if the shipper decides to enter into 

a contract that gives effect to the access determination.  

Agreed reforms 

To address the deficiencies that have been identified with the dispute resolution mechanism 

applying under full regulation, this mechanism will be amended to:  

 require the dispute resolution body to have regard to the NGO, the revenue and pricing 

principles, the applicable access arrangement, previous access arrangements and access 

determinations, pre-existing contractual rights, the operational and technical requirements 

necessary for the safe and reliable operation of the pipeline and applicable provisions in Part 9 

of the NGR when making a determination; 

 provide additional guidance on the role of the dispute resolution expert and the process for 

appointing and using the evidence of such an expert;  
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 better facilitate joint dispute hearings by requiring the existence of a dispute to be made public 

and setting out the process for joining parties; 

 introduce a 50 business day fast track option and specify the maximum period of time the 

dispute resolution body has to make a decision under this model, which will be aligned with the 

time the relevant regulator has to review an access arrangement (i.e. eight months); 

 amend the dispute resolution mechanism so that:  

o an access determination is only binding on the parties if the shipper decides to enter into a 

contract that reflects the access determination; and 

o if a shipper decides not to enter into such a contract, it is prohibited from seeking 

arbitration for the same or a substantially similar service for 12 months. 

 require the dispute resolution body to publish the access determination, statement of reasons, 

relevant financial calculations and, where appropriate, information provided in the course of the 

dispute (subject to the confidentiality provisions in the NGL). 

Proposed amendments 

To implement these improvements to the scheme pipeline dispute resolution mechanism, the 

following amendments are proposed to the NGL, NGR and Regulations. 

Table 8.2: Proposed amendments related to the improvement of the scheme pipeline 

dispute resolution mechanism  

Instrument Change  

NGL Changes to the NGL are required to reflect the following in the new Chapter 5: 

 A new provision will be included that provides more guidance on the role of the dispute resolution 

expert and the process for appointing and using the evidence of such an expert. 

 A new provision will be included to provide for disputes to be dealt with in accordance with the fast 

track resolution process under the NGR in the circumstances provided for in the NGR.  

 A new provision will be included to allow the NGR to specify the maximum time the dispute 

resolution body has to make an access determination. 

 A new provision will be included to give effect to the requirement that an access dispute is only 

binding on the parties if the shipper decides to enter into a contract that reflects the access 

determination. 

 A new provision will be included to allow the NGR to specify what information is to be published by 

the dispute resolution body. 

Schedule 1 will also be amended to give the AEMC power to make rules relating to these matters. 

NGR Changes to the NGR are required to reflect the following in the new Chapter 12: 

 A new rule will set out the matters to be taken into account by the dispute resolution body when 

making an access determination.  

 A new rule will set out the process for joining a party to an access dispute.  

 A new rule will set out the fast track process for disputes and the circumstances in which it can be 

used. 

 A new rule will require the dispute resolution body to make its final access determination within 8 

months (unless the fast track resolution process is being utilised). 

 A new rule will give effect to the requirement that:  

– an access dispute is only binding on the parties if the shipper decides to enter into a contract that 

reflects the access determination; and  

– if a shipper decides not to enter into a contract, then it will be prohibited from seeking arbitration 

for the same or a substantially similar service for 12 months   

 A new rule will set out the information that is to be published by the dispute resolution body. 

Regulations Changes to the Regulations are required to update the list of civil penalties and conduct provisions 

applying to these provisions (see Chapter 10 for more detail). 
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8.3 Threat of dispute by small shippers 

Current arrangements 

Currently there are no specific measures to strengthen the threat of dispute by smaller shippers. 

That is, all shippers are subject to the same requirements regardless of their size.  

Agreed reforms 

The credibility of the threat of smaller shippers triggering a dispute will be strengthened by: 

 changing the dispute related cost provisions to prevent costs from being awarded against small 

shippers and from having to pay more than half of the dispute resolution body or arbitrator’s 

costs; 

 allowing user associations to be joined to proceedings involving small shippers; and 

 allowing small shippers to elect to have a dispute mediated by a regulator-appointed mediator 

(who will be required to report back to the regulator to help inform the monitoring process). 

Proposed amendments 

To implement these improvements to the scheme pipeline dispute resolution mechanism, the 

following amendments are proposed to the NGL, NGR and Regulations. 

Table 8.3: Proposed amendments related to the threat of dispute by small shippers 

Instrument Change  

NGL Changes to the NGL are required to: 

 Define the term ‘small shipper’ (see section 8.3.1). 

 Amend the cost provisions in the new Chapter 5 to provide that a dispute resolution body may order 

that a party, other than a small shipper, pay all or a specified part of the costs of another party in a 

dispute hearing; 

 Include a new provision in the new Chapter 5 to allow a small shipper to elect in accordance with the 

NGR to have a user association become a party to an access dispute. 

 Include new provisions in the new Chapter 5 to accord small shippers using either a scheme or non-

scheme pipeline the right to elect that a dispute be mediated and provide for the appointment of a 

mediator. 

NGR Changes to the NGR are required to: 

 Amend the cost provisions in Part 12 applying to non-scheme pipelines, so that a small shipper 

cannot be ordered to pay more than 50% of the costs of the arbitration. 

 Include a new rule in Part 12 to set out the process for joining a user association to an access 

dispute if the small shipper elects to have the association made a party to the dispute. 

 Include new rules in Part 12 that provide further detail on the mediation process for small shipper 

disputes on scheme and non-scheme pipelines.  

Regulations Changes to the Regulations are required to  

 Amend regulation 9 to provide that the scheme pipeline dispute resolution body cannot apportion 

more than 50% of the costs of an access dispute to a small shipper. 

 Set out the list of civil penalties and conduct provisions applying to these obligations (see Chapter 

10 for more detail). 

8.3.1 Policy clarification: Definition of small shipper  

The Decision RIS did not specify how the term ‘small shipper’ would be defined. Rather, it outlined 

a number of the options that had been identified by stakeholders in response to the Consultation 
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RIS and noted that the definition of what constitutes a small shipper would be consulted on as part 

of the development of the legal package.38 

The options identified by stakeholders in response to the Consultation RIS included basing the 

definition on: 

 the volume of gas transported by the shipper (measured on either a reserved capacity or 

consumption basis); 

 the net present cost of the shipper’s transportation contract; and/or  

 the size of the shipper’s business, measured in terms of annual revenue, employees, or a 

combination of the two. 

Before considering these options, it is worth noting that there are significant costs and complexities 

associated with contracting transport directly from service providers. Gas users tend therefore to 

only contract directly with service providers if they are consuming more than 0.5 PJ p.a., with 

smaller users procuring gas on a delivered basis from retailers. This is important to keep in mind 

because the term ‘small shipper’ is not intended to refer to small gas users. Rather, it is intended to 

refer to shippers that are large enough to self-contract with service providers, but are ‘small’ 

relative to other shippers that transport larger volumes of gas and have a greater degree of 

bargaining power when negotiating with pipelines. 

Of the options identified by stakeholders, the size of a shipper’s business could provide an 

indication of the shipper’s financial capability to credibly threaten arbitration, but determining what 

an appropriate revenue, profit, asset value or employee size threshold is and how it should be 

applied (e.g. taking into account the parent company’s size or the individual entity) is complex. 

There are also no examples of this type of threshold being employed elsewhere in the NGL/NGR 

or in the NEL/National Electricity Rules (NER) to distinguish between small, medium or large 

shippers or users. Rather, to the extent a distinction has been made between different entity sizes 

in these instruments, it has tended to be based on a consumption or capacity threshold. 39 

While a consumption or capacity based threshold may not provide the best indication of a shipper’s 

financial capability, it does provide an indication of the bargaining power a shipper may have in 

negotiations with service providers and its ability to credibly threaten bypass, or some other type of 

action in response to an exercise of market power on a particular pipeline. The adoption of this 

type of threshold is also more consistent with other parts of the NGL/NGR. 

As to what the level the threshold should be set at, it is worth noting that a 10 TJ/day threshold, as 

was suggested by some stakeholders, translates to annual consumption of around 3.65 PJ p.a., 

which is quite large. Consideration has therefore been given to a range of other consumption 

thresholds below this level.  

On balance, it would appear that a capacity threshold of 5 TJ/day (measured on a pipeline basis 

across all the pipeline services a shipper has contracted or proposes to contract) would capture the 

types of shippers that the measures are intended to assist. The draft legal package therefore 

adopts this threshold for the definition of small shipper. This has been reflected in the definitions 

section of the NGL as follows: 

_________________________________ 

38  Options to improve gas pipeline regulation – Regulation Impact Statement for Decision, 2021, p. 101. 
39  For example, under the proposed changes to Part 18 of the NGR, a ‘large user facility’ will be defined as a facility with a nameplate 

rating of 10 TJ/day or more, but exemptions will be available to large users consuming less than 10 TJ/day. A consumption based 
threshold was also used under the old merits review provisions, with small-medium users and end-users defined as users 
consuming 100 TJ p.a. or less. Note that this is a very low threshold and would be too low to capture self-contracting shippers.  
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‘small shipper’: means a user or prospective user: 

(a) who is, or seeks to be, a party to a contract with a service provider for the provision of a pipeline 

service by means of a pipeline; and; and 

(b) for whom the total daily pipeline capacity right provided, or sought to be provided, under 1 or 

more contracts with the same service provider and by means of the same pipeline is not more 

than the following amount— 

i. the daily pipeline capacity right prescribed by the Regulations; or 

ii. if no daily pipeline capacity right is prescribed by the Regulations – 5 terajoules. 

pipeline capacity right means a right under a contract with a service provider to be provided 

with a pipeline service by means of a pipeline, for a given quantity of natural gas over a given 

period of time. 

While the draft legal package reflects the policy clarification, we are interested in obtaining 

stakeholders’ views on the proposal and their responses to the question set out in Box 8.2. 

Box 8.2: Question for stakeholders  

20 Do you agree with the proposed definition of a small shipper? If not, please explain why you think 

this threshold is not appropriate and set out the alternative definition you think should be employed.  

8.3.2 Proposed refinement: Mediation option for small shippers on all pipelines 

Under the agreed option, small shippers that are using non-scheme pipelines will have the option 

to have the dispute mediated by a regulator appointed mediator.  

At the time the Decision RIS was prepared, this option was not considered necessary for scheme 

pipelines because the scheme pipeline dispute resolution mechanism already allows the dispute 

resolution body to require parties to mediate. On reflection, there is likely to be value in formalising 

the availability of this option for small shippers using scheme pipelines as a means of reducing any 

barriers that these shippers may face on scheme pipelines. The draft legal package therefore 

includes a mediation option for small shippers using either a scheme or non-scheme pipeline. The 

changes to the NGL, NGR and Regulations required to give effect to this policy clarification are set 

out in Table 8.3.   

While the draft legal package reflects the policy clarification, we are interested in obtaining 

stakeholders’ views on the proposal and their responses to the question set out in Box 8.3. 

Box 8.3: Question for stakeholders  

21 Do you agree with the proposal to accord small shippers that are using either a scheme or non-

scheme pipeline the option to elect to have a dispute mediated by a regulator appointed mediator? 

If not, please explain why you think the extension of this option to scheme pipelines should not 

occur. 
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9. Transitional arrangements and other matters 

9.1 Transitional arrangements  

The following list of matters have been identified requiring transitional provisions to the NGL and 

NGR. These proposed provisions will allow an orderly transition to the new regulatory framework 

following implementation of the agreed reforms described throughout this paper. The proposed 

transitional arrangements set out: 

 How the following pipelines will be treated from the commencement of the legal package: 

o full regulation pipelines; 

o pipelines subject to a voluntary access arrangement; 

o pipelines subject to a competitive tender approval; 

o light regulation pipelines;  

o pipelines with a 15-year no coverage determination; and 

o pipelines with a price regulation exemption.  

 How pipelines will be classified (i.e. as a transmission or distribution pipeline) from the 

commencement of the legal package. 

 How applications made prior to the commencement of the legal package for the following 

decisions that are still pending will be treated: 

o coverage and revocation of coverage determinations; 

o light regulation and revocation of light regulation determinations; 

o pipeline reclassification decisions; 

o voluntary access arrangement decisions; 

o competitive tender approval decisions; 

o 15-year no coverage decisions;  

o price regulation exemption decisions; 

o exemptions from the Part 23 information disclosure and dispute provisions; and 

o exemptions from minimum ring fencing requirements; 

 How access requests and access disputes that occur prior to the commencement of the legal 

package will be treated. 

 How exemptions from the following will be treated from the commencement of the legal 

package: 

o the information disclosure and dispute provisions under Part 23 of the NGR. 

o the minimum ring fencing requirements. 

 How requests by users or prospective users for information about tariffs and other information 

from scheme pipeline service providers that are made prior to the commencement of the legal 

package will be treated. 

 The timing requirements for:  

o the development of the pipeline information disclosure guideline and pricing template by 

the AER; 
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o the commencement of the new financial information, historical demand and cost allocation 

methodology disclosure obligations; and  

o the financial reporting obligations that will apply to pipelines in the intervening period. 

 When a number of the new obligations that will apply to pipelines will commence, including: 

o the obligation to publish an interconnection policy and the user access guide;  

o the requirement to publish actual prices paid information; 

o the obligation to be a legal entity; and 

o the application of the access information standard to access arrangements and access 

arrangement information. 

 The treatment of the existing Northern Gas Pipeline derogation. 

The transitional arrangements relating to the treatment of existing full regulation pipelines, light 

regulation pipelines and pipelines with a 15-year no coverage determination were agreed to by 

Energy Ministers in the Decision RIS (see Table E.4), whilst the remaining transitional 

arrangements have been identified during preparation of the draft legal package.  

Table 9.1 on the following page sets out the proposed approach to each of these matters and the 

proposed transitional provisions.  

While the draft legal package reflects the transitional arrangements set out in this table, we are 

interested in obtaining stakeholders’ views on these and other potential transitional provisions that 

may be required (see Box 9.1). 

An additional transitional provision will be inserted in the final package to set out what is to occur 

where a scheme pipeline subject to full regulation has been expanded but the expansion does not 

currently form part of the scheme pipeline.40 The intention in this case is that the expanded 

capacity will form part of the scheme pipeline from the commencement date of the new package 

but the existing access arrangement for the scheme pipeline will not be amended until the next 

access arrangement review.41 While the draft legal package does not currently reflect this 

transitional arrangement, it will be incorporated in the final legal package.  

Box 9.1: Questions for stakeholders  

22 Do you agree with the proposed approach to each of the transitional arrangements set out in Table 

9.1? If not, please explain why not.  

23 Are there any other transitional arrangements that you think need to be provided for in the NGL or 

NGR? If so, please explain what they are and why they are required. 

24 Do you agree with the proposal to treat expansions that do not currently form part of a scheme 

pipelines that is subject to full regulation as part of the scheme pipeline from the commencement of 

the new package and to be rolled into the access arrangement at the next access arrangement 

review? If not, please explain why not. 

25 Are you aware of any transitional arrangements that would need to be provided for to account for 

similar examples under the regulatory framework? 

_________________________________ 

40  For example, the original capacity of the Goldfields Gas Pipeline (GGP) is considered a scheme pipeline, while the expansion 
undertaken in 2015 was excluded from the scheme pipeline and is therefore considered a non-scheme part of the pipeline. 

41  This is consistent with the AEMC’s recommendation in its Review into the scope of economic regulation applied to covered 
pipelines. See AEMC, Final Report, Review into the scope of economic regulation applied to covered pipelines, 3 July 2018 and 
Draft rules and description of law changes, p. 11.  
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Table 9.1: Proposed transitional provisions to the NGL and NGR 

Transitional matters Proposed approach NGL transitional provisions NGR transitional provisions  

Treatment of different types of pipelines 

Treatment of full 

regulation pipelines  

Full regulation pipelines will become scheme 

pipelines on commencement 

Part 19 of Schedule 3 of the NGL will:  

 deem covered pipelines, other than light regulation 

pipelines, to be scheme pipelines from the commencement 

of the amendments to the NGL and NGR;  

 deem a pipeline in respect of which an access arrangement 

was voluntarily submitted for approval, but not approved, 

before commencement to be a scheme pipeline on the day 

the arrangement takes effect as an applicable access 

arrangement;  

 deem a pipeline in respect of which a tender approval 

decision was made, but had not become irrevocable, before 

commencement to be a scheme pipeline on the day the 

decision becomes irrevocable; and 

 provide for voluntary access arrangement pipelines and 

tender approval pipelines to become non-scheme pipelines 

when the applicable access arrangement expires or when a 

scheme pipeline revocation determination is made. 

n.a. 

Treatment of pipelines 

subject to a voluntary 

access arrangement 

Pipelines subject to a voluntary access 

arrangement will become scheme pipelines: 

 on commencement (if the arrangement was 

approved before commencement); or  

 once the arrangement is approved (if the 

arrangement is approved after 

commencement) 

and will remain scheme pipelines for the term 

of the applicable access arrangement (or until 

a scheme pipeline revocation determination is 

made, if earlier). 

n.a. 

Treatment of pipelines 

subject to a competitive 

tender approval 

Pipelines subject to a competitive tender 

approval will become scheme pipelines: 

 on commencement (if the tender approval 

decision became irrevocable before 

commencement); or  

 once the decision becomes irrevocable (if 

the decision becomes irrevocable after 

commencement) 

and will remain scheme pipelines for the term 

of the CTP access arrangement (or until a 

scheme pipeline revocation determination is 

made, if earlier). 

Schedule 6 of the NGR will continue the 

operation of the rules currently pertaining to 

competitive tendering (i.e. rules 23(2), 24, 25, 

26(1)(a), 27, 28 and 29 (insofar as this rule 

relates to Parts 8 and 9 of NGR)), where the 

AER has approved the relevant tender 

process as a competitive tender process 

before the commencement day. 
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Transitional matters Proposed approach NGL transitional provisions NGR transitional provisions  

Treatment of light 

regulation pipelines 

Light regulation pipelines will become non-

scheme pipelines  

No specific transitional provisions are required because only 

those pipelines identified in the transitional provisions (i.e. 

covered pipelines other than light regulation pipelines) will 

become scheme pipelines at commencement of the 

amendments. All other pipelines will be non-scheme pipelines.  

n.a. 

Treatment of pipelines 

with a 15-year no 

coverage determination 

Pipelines with a 15-year no coverage 

determination will:  

 be subject to the new 15-year greenfield 

incentive for the remaining term of their 

determination; and 

 not be required to provide third party 

access unless they are already doing so.  

Part 19 of Schedule 3 of the NGL will:  

 deem 15-year no coverage determinations to be a 

greenfield incentive determination for a period of 15 years 

from the commissioning of the pipeline; and 

 exempt pipelines that were subject to a 15-year no 

coverage determination from Chapters 4 and 5 of the NGL 

unless the pipeline becomes a third party access pipeline.  

n.a. 

Treatment of existing price 

regulation exemptions for 

international pipelines 

Price regulation exemptions will be deemed to 

be greenfields incentive determinations, 

provided a limited access arrangement was 

approved by the AER and in force before 

commencement. The operative period for the 

greenfields incentive determination will end 15 

years from pipeline commissioning. 

Part 19 of Schedule 3 of the NGL will: 

 deem price regulation exemptions granted before the 

commencement day that comply with s. 167(2) of the 

current NGL to be a greenfields incentive determination; 

and  

 deem that greenfields incentive determination to continue in 

operation until the end of the period of 15 years from the 

commissioning of the pipeline. 

n.a. 

Pipeline classification 

Treatment of pipeline 

classifications 

On commencement: 

 any existing pipeline that had been 

classified or reclassified by the NCC under 

the NGL or the NGR will be deemed to 

have that classification;  

 existing pipelines in the Northern Territory 

will be deemed to have the classification 

that, immediately before commencement, 

was assigned to them on the AEMC’s 

pipeline register; 

 all other pipelines will have the 

classification assigned to them in their 

jurisdictional licence or authorisation.  

 existing pipelines that are not covered by 

the NGL will be required to notify the AEMC 

within 2 months what classification the 

Part 19 of Schedule 3 of the NGL will on commencement 

deem: 

 a pipeline that that is a distribution pipeline within the 

meaning of s. 2 of the current NGL to continue to be a 

distribution pipeline;  

 a pipeline that is a transmission pipeline within the meaning 

of s. 2 of the current NGL to continue to be a transmission 

pipeline; and 

 a pipeline wholly or partly in the Northern Territory as 

having the same classification it had immediately prior to 

commencement as specified in the AEMC’s pipeline 

register. 

Existing pipelines that are not covered by clause 110 or 111 of 

Schedule 3 must notify the AEMC within 2 months of 

commencement what classification the pipeline is assigned by 

the relevant jurisdictional licence or authorisation. 

n.a. 
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Transitional matters Proposed approach NGL transitional provisions NGR transitional provisions  

pipeline is assigned by the relevant 

jurisdictional licence or authorisation. 

Pending applications 

Pending coverage and 

revocation of coverage 

applications 

On commencement, any pending coverage or 

revocation of coverage applications, 

recommendations or determinations will lapse.  

Part 19 of Schedule 3 of the NGL will on commencement 

deem: 

 any pending applications under Chapter 3 of the current 

NGL in respect of which a decision has not been made 

immediately before that day, lapses; 

 any pending recommendation-making process under 

Chapter 3 of the current NGL to stop having effect and the 

NCC to stop deciding whether to make the 

recommendation; and 

 any pending decision-making or determination-making 

process under Chapter 3 of the current NGL to stop having 

effect and the relevant entity to stop deciding whether to 

make the decision or determination.  

n.a. 

Pending light regulation 

and revocation of light 

regulation applications 

On commencement, any pending light 

regulation or revocation of light regulation 

applications or determinations will lapse. 

Pending reclassification 

applications  

On commencement, any pending pipeline 

reclassification applications or decisions will 

lapse. 

Pending voluntary access 

arrangements  

The AER will continue to assess any voluntary 

access arrangement that was submitted for 

approval, but not approved, before 

commencement.  

n.a. Schedule 6 of the NGR will provide for: 

 the rules currently pertaining to voluntary 

access arrangements (i.e. rules 47(1), (1A) 

and (2)) to continue to apply in relation to 

any voluntary access arrangement 

submitted prior to the commencement that 

have not yet been approved; and 

 the voluntary access arrangement to take 

effect, as an access arrangement (rather 

than as a full access arrangement) if the 

AER decides to approve the access 

arrangement. 

Pending competitive 

tender approval 

applications  

On commencement, any pending tender 

approval decision will lapse. 

Part 19 of Schedule 3 of the NGL will: 

 include a provision stating that any pending application for 

approval of a proposed tender process as a competitive 

tender process lapses on commencement; and  

 include a provision stating that the requirement for the AER 

to make a decision to approve or refuse to approve the 

process as a competitive tender process stops having 

n.a. 
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Transitional matters Proposed approach NGL transitional provisions NGR transitional provisions  

effect (and the AER must stop deciding whether to make 

the decision). 

Pending 15-year no 

coverage applications 

On commencement, any pending 15 year no 

coverage recommendations/determinations 

will continue to be made by the NCC/Minister 

under the existing arrangements.  

15-year no coverage determinations that are 

made on or after commencement will be 

deemed to be a greenfields incentive 

determination that ends 15 years from the 

commissioning of the pipeline. 

Part 19 of Schedule 3 of the NGL will: 

 allow for an application for a 15 year no coverage 

determination to continue to be subject to Chapter 5 Part 2 

of the current NGL;  

 allow for a 15-year no-coverage determination made, on or 

after the commencement day, to be deemed to be a 

greenfields incentive determination; and 

 provide for the greenfields incentive determination to 

operate for 15 years from pipeline commissioning. 

Schedule 6 of the NGR will provide for the 

rules currently pertaining to 15-year no 

coverage determinations in Part 13 Division 2 

to continue to apply in relation to an 

application for a 15-year determination made 

before the commencement day. 

Pending price regulation 

exemption applications 

On commencement, any pending price 

regulation exemption applications or decisions 

will lapse. 

Part 19 of Schedule 3 of the NGL will provide for the following: 

 any application for a price regulation exemption in respect 

of which a decision has not been made prior to 

commencement will lapse; 

 any pending recommendation-making process under s. 162 

of the current NGL to stop having effect and the NCC to 

stop deciding whether to make the recommendation; and 

 the requirement for the Commonwealth Minister to make a 

decision under s. 164 of the current NGL to stop having 

effect and the Commonwealth Minister to stop deciding 

whether to grant the exemption.  

n.a. 

Pending applications for 

exemptions from the 

Part 23 information 

disclosure and dispute 

provisions  

Applications for an exemption from the 

information disclosure and access dispute 

provisions that are made prior to the 

commencement day and for which a decision 

has not been made by the AER will continue 

to be assessed under Part 23 of the NGR. 

n.a. Schedule 6 of the NGR will provide for 

applications made under current rules 558(1) 

or 558(2) that have not been finally 

determined before the commencement day to 

continue to be assessed under Part 23 

Division 6 of the NGR.  

Pending applications for 

exemptions from minimum 

ring fencing requirements  

Applications for an exemption from the 

minimum ring fencing requirements that are 

made prior to the commencement day and for 

which a decision has not been made by the 

AER will continue to be assessed under 

rule 34. 

n.a. Schedule 6 of the NGR will provide for 

applications for an exemption under current 

rule 31 that have not been finally determined 

before the commencement day to continue to 

be dealt with under rule 34. 
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Transitional matters Proposed approach NGL transitional provisions NGR transitional provisions  

Access requests and access disputes 

Requests for access that 

occur prior to 

commencement 

Pre-commencement requests for access to 

scheme and non-scheme pipelines will be 

subject to the existing rules. 

n.a. Schedule 6 of the NGR will provide for the 

following: 

 Scheme pipelines: Access requests made 

under current rule 112(1) prior to the 

commencement day will continue to be 

subject to current rule 112.   

 Non-scheme pipelines: Access requests 

made under current rule 559(1) will 

continue to be subject to Part 23 Division 3 

of the NGR.  

Access disputes that 

occurred prior to 

commencement 

Existing access disputes under Chapter 6 and 

6A of the NGL notified before commencement 

will continue to be dealt with under the existing 

arrangements. 

Part 19 of Schedule 3 of the NGL will provide: 

 An access dispute started under Chapter 6 of the pre-

amended Law must be dealt with and decided under that 

Chapter as if it were still in force. 

 An access dispute started under previous Chapter 6A must 

be dealt with and decided under that Chapter as if it were 

still in force. 

Schedule 6 of the NGR will provide for the 

following: 

 Scheme pipelines: Access disputes notified 

prior to the commencement day will 

continue to be subject to the existing 

Part 12. 

 Non-scheme pipelines: Access disputes 

notified prior to the commencement day will 

continue to be subject to Part 23 Division 4 

of the current rules. 

How existing exemptions and applications for exemptions from information disclosure obligations and ring fencing will be treated  

Treatment of exemptions 

from the Part 23 

information disclosure and 

access dispute provisions  

Service providers that have an existing: 

 Category 2 exemption under Part 23 of the 

NGR because they are not a third party 

access pipeline will be taken to have a 

Category 1 exemption under the new 

information disclosure obligations in Part 10 

of the NGR. 

 Category 2 exemption under Part 23 of the 

NGR because they are a single user 

pipeline will be taken to have a Category 2 

exemption under the new information 

disclosure obligations in Part 10 of the 

NGR.  

n.a. Schedule 6 of the NGR will provide for the 

holder of: 

 A Category 2 exemption under Part 23 of 

the NGR, because it is not a third party 

access pipeline, will be taken to have been 

granted an exemption under Category 1 in 

Part 10 of the new rules.  

 A Category 2 exemption under Part 23 of 

the NGR, because it is a single user 

pipeline, will be taken to have been granted 

an exemption under Category 2 in Part 10 

of the new rules. 

 A Category 3 exemption under Part 23 of 

the NGR that has a nameplate rating less 
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Transitional matters Proposed approach NGL transitional provisions NGR transitional provisions  

 Category 3 exemption under Part 23 of the 

NGR and have a nameplate rating less than 

10 TJ/day will be taken to have a Category 

2 exemption under the new information 

disclosure obligations in Part 10 of the 

NGR. 

than 10 TJ/day (if the AER is satisfied on 

the basis of information provided by the 

service provider that the nameplate rating is 

less than 10 TJ/day), will be taken to have 

been granted an exemption under Category 

2 of the new rules.  

Schedule 6 of the NGR will also provide for:  

 these exemptions to be varied or revoked 

by the AER after the commencement day;  

 any conditions applying to existing 

exemptions to remain in force after the 

commencement day; and 

 service providers that have been granted 

an exemption under Category 1 in Part 10 

of the NGR will also be deemed to be 

exempt from the minimum ring fencing 

requirements. 

Treatment of exemptions 

from the minimum ring 

fencing obligations 

Service providers that have an existing 

exemption from the minimum ring fencing 

requirements will continue to be subject to that 

exemption. 

Part 19 of Schedule 3 of the NGL will provide for any 

exemption granted under s. 146 of the current NGL that is in 

force immediately before the commencement day to continue 

in force.  

n.a. 

How requests for information about tariffs and other information from scheme pipelines will be treated  

Information about tariffs Any requests for information about tariffs 

made by prospective users under current 

rule 108 prior to commencement will continue 

to be subject to the requirements in current 

rule 108. 

n.a. Schedule 6 of the NGR will provide for current 

rule 108 to continue to apply to requests made 

by prospective users prior to the 

commencement day under rule 108.  

Availability of other 

information 

Any requests for specified information a 

prospective user reasonably requires to 

decide whether to seek access to a service 

provided by a scheme pipeline made under 

current rule 107(2) will continue to be subject 

to rule 107 

n.a. Schedule 6 of the NGR will provide for current 

rule 107 to continue to apply to requests made 

by prospective users before the 

commencement day under rule 107(2). 

Development of pipeline information disclosure guideline and pricing template, timing of new financial reporting obligations and reporting obligations in intervening period  
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Transitional matters Proposed approach NGL transitional provisions NGR transitional provisions  

Development of the 

pipeline information 

disclosure guideline and 

pricing template 

The AER will be provided 5 months to prepare 

the pipeline information disclosure guideline 

and pricing template.  

n.a. Schedule 6 of the NGR will require the AER to 

develop the information disclosure guideline 

and pricing template within 5 months of the 

commencement day.  

When the obligation to 

publish the new financial 

information, historical 

demand information and 

cost allocation 

methodology will 

commence  

Service providers will not be required to 

publish the financial information, historical 

demand information and cost allocation 

methodology until 4 months after the end of 

the service provider’s financial year during 

which the AER publishes the pipeline 

information disclosure guideline.  

n.a. Schedule 6 of the NGR will state that service 

providers will not be required to publish the 

financial information, historical demand 

information and cost allocation methodology 

until 4 months after the end of the designated 

financial year. 

The term ‘designated financial year’ is defined 

as the financial year of the service provider 

during which the AER publishes the pipeline 

information disclosure guideline.  

Financial reporting 

obligations in the 

intervening period  

To ensure that there is no gap in financial 

reporting as a result of allowing the AER time 

to develop the information disclosure 

guideline, non-scheme pipelines and light 

regulation pipelines will be required to publish 

financial information under the current rules for 

each financial year until the new obligation 

commences.  

n.a. Schedule 6 of the NGR will require: 

 Light regulation pipelines to continue to 

prepare, publish and maintain information 

in accordance with existing rules 36A, 

36B(1)(c), 36B(2)-(5) and 36D for each 

year prior to the designated financial year.  

 Non-scheme pipelines to continue to 

prepare, publish and maintain information 

in accordance with existing rules 551, 

552(1)(c), 552(2)-(6) and 555 for each year 

prior to the designated financial year.  

The financial reporting guidelines provided for 

under rules 36F and 557 will also continue to 

apply until the service provider publishes 

financial information, historical demand 

information and the cost allocation 

methodology under new rule 101D. 

When some of the new obligations will commence  

Obligation to publish an 

interconnection policy and 

user access guide 

Service providers will be provided a 2 month 

grace period to publish the user access guide 

and interconnection policy. 

n.a.  Schedule 6 of the NGR will state that: 

 service providers will not be required to 

have a user access guide under new rule 

105B or an interconnection policy under 

new rule 39 until 1 month after the AER 
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Transitional matters Proposed approach NGL transitional provisions NGR transitional provisions  

publishes the pipeline information 

disclosure guideline; and 

 for non-scheme pipelines, the service 

provider will be required to continue to 

publish the user access guide provided for 

under current rule 558 until it has 

developed and published a user access 

guide under new rule 105B. 

Obligation to publish 

actual prices paid 

information  

Service providers will be provided a 2 month 

grace period to start publishing information on 

the actual prices paid by shippers for services. 

n.a. Schedule 6 of the NGR will state that service 

providers will not be required to publish the 

information under new rule 101E until 2 

months after the commencement day and that 

the requirement will only apply to access 

contracts in force immediately before the 

commencement day or that is entered into on 

or after the commencement day.  

Obligation for non-scheme 

pipelines to be a legal 

entity 

Service providers of non-scheme pipelines in 

operation before the commencement day will 

not be required to comply with the obligation to 

be a legal entity of a specified kind under 

s. 131 of the NGL.  

Part 19 of Schedule 3 of the NGL will state that the service 

provider for a pipeline that was in operation before the 

commencement day and on the commencement day is a non-

scheme pipeline, is not required to comply with new section 

131.  

n.a. 

Compliance with access 

information standard for 

access arrangements and 

access arrangement 

information  

Service providers of scheme pipelines will be 

required to comply with the access information 

standard for access arrangements and access 

arrangement information from the 

commencement day. 

n.a. Schedule 6 of the NGR will state that new rule 

68C will apply to information prepared by a 

service provider under Part 8 of the Rules on 

and after the commencement day. 

Treatment of the existing NGP derogation 

Treatment of the existing 

Northern Gas Pipeline 

derogation 

The Northern Gas Pipeline derogation will 

continue under the new regulatory framework  

The NGL will be amended to include a transitional provision 

exempting the Northern Gas Pipeline from Chapters 4 and 5 of 

the NGL, unless it becomes a scheme pipeline, with the 

exemption expiring on the 15th anniversary of the date the 

pipeline was commissioned. 

The NGR will be amended to remove the 

existing derogation in place for the NGP by 

removing Part 2, Rule 3 of Schedule 4. 
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9.2 Other matters 

During the development of the draft legal package consideration was given to the grandfathered 

arrangements in place for relevant exclusivity rights on scheme pipelines.  

Under the NGL, the following provisions provide for certain rights in contracts that were in force on 

30 March 1995 to be protected under grandfathering arrangements: 

 Section 133: This sub-section prohibits a service provider of a scheme pipeline from engaging 

in conduct for the purposes of preventing or hindering the access of another person to a 

pipeline service, but does not apply to conduct engaged in in accordance with an agreement, if 

the agreement was in force on 30 March 1995.  

 Section 188: This section prevents the dispute resolution body making an access determination 

for a scheme pipeline that would deprive a person of a ‘relevant protected contractual right’.  

 Section 321: This section states that an applicable access arrangement must not have the 

effect of depriving a person of a ‘relevant protected contractual right’ 

The term ‘relevant protected contractual right’ in the latter two of these sections is defined as a 

right under a contact (other than a relevant exclusivity right) that was in force immediately before 

the notification of an access dispute under s. 181 of the NGL. This protection does not, however, 

extend to ‘relevant exclusivity rights’, which are defined as:  

“an express contractual right that arose on or after 30 March 1995 that –  

(a) prevents a service provider supplying pipeline services to persons who are not parties to the 

contract; or  

(b) limits or that controls the service provider’s ability to supply pipeline services to persons who are 

not parties to the contract.”  

Under this definition, a person cannot be deprived of a pre-1995 exclusivity right because an 

exclusivity right that arose before 30 March 1995 is not a ‘relevant exclusivity right’, and is 

therefore a ‘relevant protected contractual right’.  

Given these grandfathering arrangements only apply to contracts that were entered into 26 years 

ago and that there are likely to be few if any such contracts on foot, we are proposing to remove 

these grandfathering arrangements for scheme pipelines. The removal of these arrangements will, 

in effect, mean that the arrangements for both scheme and non-scheme pipelines are aligned.  

Table 9.2 Proposed amendments related to the removal of grandfathering arrangements 

Instrument Change  

NGL The NGL will be amended to: 

 remove sub-section 133(6); 

 remove the reference to 30 March 1995 in the definition of relevant exclusivity right in s.188 

(renumbered s. 163) and s. 321 (renumbered s. 111). 

NGR n.a.  

 Regulations n.a. 

 

While the draft legal package reflects this proposed refinement, we are interested in obtaining 

stakeholders’ views on the proposal set out in Table 9.2 below and their responses to the question 

set out in Box 9.2 below. 
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Box 9.2: Question for stakeholders  

26 Do you agree with the proposal to remove the scheme pipeline grandfathering arrangement for 

contracts that were in force prior to 30 March 1995? If not, please explain why not.  
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10. Proposed civil penalty and conduct provisions  

This chapter sets out the provisions in the NGL and NGR that are proposed to be classified as: 

 a civil penalty provision – if a provision is classified as a civil penalty provision then the AER 

may issue an infringement notice to the relevant party, or institute civil proceedings in the 

Federal Court seeking an order that the penalty be paid; and/or 

 a conduct provision – if a provision is classified as a conduct provision then persons other 

than the AER that suffer loss or damage as a result of the conduct of another person that was 

done in breach of a conduct provision can seek to recover the amount of the loss or damage by 

action against that person in court. 

The relevant provisions are set out in Table 10.1. This table also sets out the proposed tiers for the 

civil penalty provisions, which have been developed having regard to the Decision Matrix and 

Concepts Table that was approved by Energy Ministers in January 2021 (see Box 10.1).42 

Box 10.1: Decision matrix for tiering classification and penalty levels 

 

Penalties  

 Tier 1 penalties: the maximum civil penalty is:  

o for a natural person: $500,000; and  

o for a body corporate, the greater of the following:  

• $10 million; 

• if the Court can determine the value of any benefit reasonably attributable to the breach of the civil 
penalty provision that the body corporate, and any body corporate related to the body corporate, has 
obtained, directly or indirectly—3 times the value of that benefit; and 

• if the Court cannot determine the value of the benefit—10% of the annual turnover of the body 
corporate during the 12-month period ending at the end of the month in which the body corporate 
breached, or began breaching, the civil penalty provision. 

 Tier 2 penalties: the maximum civil penalty is:  

o for a natural person an amount not exceeding $287,000 plus an amount not exceeding $14,400 for every 
day during which the breach continue; and  

o for a body corporate an amount not exceeding $1,435,000 plus an amount not exceeding $71,800 for 
every day during which the breach continues. 

 Tier 3 penalties: the maximum civil penalty is:  

o for a natural person an amount not exceeding $33,900 plus an amount not exceeding $3,390 for every day 
during which the breach continue; and  

o for a body corporate an amount not exceeding $170,000 plus an amount not exceeding $17,000 for every 
day during which the breach continues. 

_________________________________ 

42  https://energyministers.gov.au/publications/proposed-classification-tiers-reform-australian-energy-regulator-civil-penalty-regime 
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Before examining Table 10.1, it is worth noting that as part of the Decision RIS Energy Minister’s 

agreed that penalties for breaches of the information disclosure obligations, the access information 

standard and the regulator’s financial reporting guideline should be increased from Tier 2 to Tier 1 

(see Box 2.1). This is reflected in the table below, with the tiering of a number of existing provisions 

proposed to be elevated (see grey shaded cells). Through the development of the legal package it 

has become clear that the tiering of some other penalties may also need to be elevated to 

appropriately reflect the importance of the provisions in the regulatory framework. These proposed 

changes are also reflected in the table below (see grey shaded cells). 

Table 10.1: Proposed civil penalty and conduct provisions  

Section or rule Civil penalty 

and/or 

conduct 

provision 

Proposed tier 

for civil 

penalty  

Existing or 

new 

provision 

Rationale for proposed tier 

NGL Provisions 

s. 56 - Compliance with regulatory 
information notice that is served  

Civil Penalty Tier 1 Existing Tier approved by Energy Ministers in Jan 2021. 

s. 57 - Compliance with general 
regulatory information order  

Civil Penalty Tier 1 Existing Tier approved by Energy Ministers in Jan 2021. 

s. 131 - Service provider must be 
legal entity of a specified kind to 
provide pipeline services  

Civil Penalty Tier 2 Existing Tier approved by Energy Ministers in Jan 2021. 

s. 133—Preventing or hindering 
access  

Civil Penalty 

and Conduct 

Provision 

Tier 1 Existing Tier approved by Energy Ministers in Jan 2021. 

s. 135—Service provider must 
comply with queuing requirements  

Civil Penalty 

and Conduct 

Provision 

Tier 1 Existing Tier approved by Energy Ministers in Jan 2021. 

s. 136 – Compliance with pipeline 
interconnection principles 

Civil Penalty 

and Conduct 

Provision 

Tier 1 New  Proposed Tier 1 because behaviour could have 

an Adverse market impact (distortion of market 

and/or financial harm to other market 

participants) 

s. 136A – Prohibition against 
increasing charges to subsidise 
particular development  

Civil Penalty 

and Conduct 

Provision 

Tier 1 New  Proposed Tier 1 because behaviour could have 

an Adverse market impact (distortion of market) 

s. 136B – Prohibition on bundling 
of services43  

Civil Penalty 

and Conduct 

Provision 

Tier 1 Existing Tier approved by Energy Ministers in Jan 2021. 

s. 136C – Service providers must 
publish prescribed transparency 
information  

Civil Penalty Tier 2 New  Proposed Tier 2 because the behaviour 

amounts to Inappropriate market participant 

behaviour (general reporting obligations) 

s. 139—Carrying on of related 
businesses prohibited  

Civil Penalty Tier 1 Existing Tier approved by Energy Ministers in Jan 2021. 

s. 140—Marketing staff and the 
taking part in related businesses  

Civil Penalty Tier 1 Existing Tier approved by Energy Ministers in Jan 2021. 

s. 141—Accounts that must be 
prepared, maintained and kept  

Civil Penalty Tier 1 Existing Tier approved by Energy Ministers in Jan 2021. 

s. 143(6) —AER ring fencing 
determinations 

Civil Penalty Tier 1 Existing Tier approved by Energy Ministers in Jan 2021. 

s. 147—Service provider must not 
enter into or give effect to 
associate contracts that have anti-
competitive effect  

Civil Penalty 

and Conduct 

Provision 

Tier 1 Existing Tier approved by Energy Ministers in Jan 2021. 

s. 148—Service provider must not 
enter into or give effect to 
associate contracts inconsistent 
with competitive parity rule  

Civil Penalty 

and Conduct 

Provision 

Tier 1 Existing Tier approved by Energy Ministers in Jan 2021. 

_________________________________ 

43  This was previously r. 109. 
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Section or rule Civil penalty 

and/or 

conduct 

provision 

Proposed tier 

for civil 

penalty  

Existing or 

new 

provision 

Rationale for proposed tier 

s. 148E – Supply and haulage of 

natural gas 

Civil Penalty 

and Conduct 

Provision 

Tier 1 Existing44 Tier approved by Energy Ministers in Jan 2021. 

s. 170(1)(a) – Compliance with 

access determination  

Civil Penalty 

and Conduct 

Provision 

Tier 1 Existing45 Tier approved by Energy Ministers in Jan 2021. 

NGR Provisions 

r. 33 – Notification of associate 

contracts 

Civil penalty 

and conduct 

provision  

Tier 2 Existing Tier approved by Energy Ministers in Jan 2021. 

r. 43(1) – Requirement to provide 

access arrangement information 

Civil penalty  Tier 1 Existing Proposal to elevate from Tier 2 to Tier 1 

(Unacceptable market participant behaviour 

(may result in a financial gain to the 

contravener)) in keeping with Energy Minister’s 

agreement in Decision RIS.  

r. 46 – Submission of access 

arrangement proposal 

Civil penalty Tier 1 Existing Proposal to elevate from Tier 2 to Tier 1 

(Unacceptable market participant behaviour 

(may result in a financial gain to the 

contravener)). Note this is a critical element of 

the regulatory framework and non-compliance 

can adversely affect the relevant regulator’s 

ability to effectively regulate and can also 

adversely affect users and prospective users.  

r. 52(1) – Access arrangement 

revision proposal  

Civil penalty Tier 1 Existing Proposal to elevate from Tier 2 to Tier 1 

(Unacceptable market participant behaviour 

(may result in a financial gain to the 

contravener)). Note this is a critical element of 

the regulatory framework and non-compliance 

can adversely affect the relevant regulator’s 

ability to effectively regulate and can also 

adversely affect users and prospective users. 

r. 53(6) – Access arrangement for 

division or consolidation of access 

arrangements 

Civil penalty Tier 2 Existing Tier approved by Energy Ministers in Jan 2021. 

r. 68A – Availability of applicable 

access arrangement 

Civil penalty 

and conduct 

provision 

Tier 1 Existing46 Proposal to elevate from Tier 2 to Tier 1 

(Unacceptable market participant behaviour 

(may result in a financial gain to the 

contravener)) in keeping with Energy Minister’s 

agreement in Decision RIS (see Box 2.1). 

r. 68C(1) – Compliance with 

access information standard (all 

information provided or published 

under Part 8 must comply with the 

access information standard) 

Civil penalty Tier 1 New  Proposed Tier 1 because the behaviour 

amounts to Unacceptable market participant 

behaviour (may result in financial gain to 

contravener). 

r. 68C(2) – Compliance with 

access information standard 

(information must be updated if it is 

no longer accurate or does not 

comply with the access information 

standard or any other provision in 

Part 8) 

Civil penalty Tier 1 New  Proposed Tier 1 because the behaviour 

amounts to Unacceptable market participant 

behaviour (may result in financial gain to 

contravener). 

_________________________________ 

44  This was previously s. 134. 
45  This was previously s. 195.  
46  This was previously r. 107. 
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Section or rule Civil penalty 

and/or 

conduct 

provision 

Proposed tier 

for civil 

penalty  

Existing or 

new 

provision 

Rationale for proposed tier 

r. 101(1) – Access information 

standard (requirement to prepare, 

publish and maintain in accordance 

with the access information 

standard) 

Civil penalty Tier 1 Existing47 Proposal to elevate from Tier 2 to Tier 1 

(Unacceptable market participant behaviour 

(may result in a financial gain to the 

contravener)) in keeping with Energy Minister’s 

agreement in Decision RIS (see Box 2.1). 

r. 101(3) – Access information 

standard (information must be 

updated if it is no longer accurate 

or does not comply with the access 

information standard) 

Civil penalty Tier 1 Existing48 Proposal to elevate from Tier 2 to Tier 1 

(Unacceptable market participant behaviour 

(may result in a financial gain to the 

contravener)) in keeping with Energy Minister’s 

agreement in Decision RIS (see Box 2.1). 

r. 101A(1) – Obligation to publish 

information 

Civil penalty Tier 1 Existing49 Proposal to elevate from Tier 2 to Tier 1 

(Unacceptable market participant behaviour 

(may result in a financial gain to the 

contravener)) in keeping with Energy Minister’s 

agreement in Decision RIS (see Box 2.1). 

r. 102(7) – Exemption categories  Civil penalty Tier 1 Existing50 Proposal to elevate from Tier 2 to Tier 1 

(Unacceptable market participant behaviour 

(may result in a financial gain to the 

contravener)) because this is a critical element 

of the regulatory framework. Non-compliance in 

this case would mean that a service provider’s 

obligations to comply with the information 

disclosure obligations and, in some cases, ring 

fencing and associate contract provisions would 

not commence. 

r. 102A(2) – Exemption conditions  Civil penalty Tier 1 Existing51 Tier approved by Energy Ministers in Jan 2021. 

r. 104(1) – Unutilised contracted 

capacity 

Civil penalty 

and conduct 

provision 

Tier 2 Existing52 Tier approved by Energy Ministers in Jan 2021. 

r. 104(2) – Unutilised contracted 

capacity 

Civil penalty 

and conduct 

provision 

Tier 2 Existing53 Tier approved by Energy Ministers in Jan 2021. 

r. 105A(1) – Compliance with 

access information standard (all 

information provided or published 

under Part 11 must comply with the 

access information standard) 

Civil penalty Tier 1 New Proposed Tier 1 because behaviour amounts to 

Unacceptable market participant behaviour 

(may result in financial gain to contravener). 

r. 105A(2) – Compliance with 

access information standard 

(information must be updated if it is 

no longer accurate or does not 

comply with the access information 

standard or any other provision in 

Part 11) 

Civil penalty Tier 1 New Proposed Tier 1 because behaviour amounts to 

Unacceptable market participant behaviour 

(may result in financial gain to contravener). 

_________________________________ 

47  This was previously r. 551(1). 
48  This was previously r. 551(3). 
49  This was previously r. 552(1). 
50  This was previously r. 585(8). 
51  This was previously r. 586(2). 
52  This was previously r. 110. 
53  This was previously r. 110. 
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Section or rule Civil penalty 

and/or 

conduct 

provision 

Proposed tier 

for civil 

penalty  

Existing or 

new 

provision 

Rationale for proposed tier 

r. 105B(1) – User access guide 

(requirement to develop and 

maintain a user access guide) 

Civil penalty Tier 1 Existing54 Proposal to elevate from Tier 2 to Tier 1 

(Unacceptable market participant behaviour 

(may result in a financial gain to the 

contravener)) because this is a critical element 

of the regulatory framework and non-

compliance can adversely affect users and 

prospective users’ access to a pipeline. 

r. 105B(2) – User access guide 

(guide must be consistent with the 

rules and not prevent or delay a 

prospective user from notifying an 

access dispute)  

Civil penalty Tier 1 Existing55 Proposal to elevate from Tier 2 to Tier 1 

(Unacceptable market participant behaviour 

(may result in a financial gain to the 

contravener)). Note this is a critical element of 

the regulatory framework and non-compliance 

can adversely affect users and prospective 

users’ access to a pipeline. 

r. 105D(1) – Access offer Civil penalty 

and conduct 

provision 

Tier 1 Existing56 Tier approved by Energy Ministers in Jan 2021. 

r. 105F(3) – Access negotiation 

information 

Civil penalty 

and conduct 

provision 

Tier 1 Existing57 Tier approved by Energy Ministers in Jan 2021. 

r. 113ZK(3) – Expert safety report Conduct 

provision 

n.a. Existing58 n.a. 

r. 134A(2) – Provision of 

information 

Civil penalty Tier 2 New59 Proposed Tier 2 because behaviour amounts to 

inappropriate market participant behaviour 

(general reporting obligations to regulator). 

  

_________________________________ 

54  This was previously r. 558(1). 
55  This was previously r. 558(2). 
56  This was previously r. 560(1). 
57  This was previously r. 562(3). 
58  This was previously r. 115. 
59  While this rule is not new, it wasn’t previously classified as a penalty provision.  
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11. Price reporting for compression and storage facilities  

This chapter sets out the proposed approach to amending the NGL, NGR and Regulations to align 

the price reporting obligations for compression and storage facility operators with those that will 

apply to pipeline service providers. 

Current arrangements 

There is currently no requirement for compression or storage facility providers to publish 

information on the prices they charge for services. 

Agreed reforms 

As part of the Transparency Decision RIS, Energy Ministers agreed that compression and storage 

facility operators that are providing third party access should publish:  

 standing terms and standing prices for each service offered; and 

 information on the prices actually paid by users for primary capacity.   

Energy Ministers also agreed that the prices actually paid by users should take the form of 

weighted average prices, unless an alternative approach was adopted through the Options to 

Improve Gas Pipeline Regulation Decision RIS.60  

As noted in Chapter 2, Energy Ministers have agreed that pipeline service providers should be 

required to publish the individual prices (including key terms and conditions) paid by shippers 

rather than weighted average prices.61 They have also agreed that more information should be 

provided on how standing prices have been calculated. It has been necessary therefore to amend 

the draft rules in Part 18A that were developed as part of the Transparency Decision RIS for the 

reporting of compression and storage terms and prices to reflect this change.  

Proposed amendments 

As the drafting of other aspects of Part 18A has already been consulted on as part of the 

Transparency Decision RIS process, the table below focuses on the proposed approach to 

amending Part 18A to implement the requirement for individual price reporting and to align the 

obligations relating to the publication of standing terms.  

_________________________________ 

60  COAG Energy Council, Measures to Improve Transparency in the Gas Market –Decision RIS, March 2020, p. 91. 
61  Energy Ministers, Options to improve gas pipeline regulation – Decision RIS, 2021, p. 18. 
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Table 11.1: Proposed amendments related to compression and storage facilities  

Instrument Change  

NGL Changes to the NGL are required to insert a new section in Chapter 2 of the NGL, which will set out 

the information and transparency requirements applying to compression and storage facilities and 

provide for the rules to deal with, amongst other things:  

 the collection, disclosure, verification, management and publication of information in relation to 

services that may be provided by means of a compression service facility or a storage facility; 

 requirements about the information that must be provided by a compression service provider or a 

storage provider, including information about: 

– the terms and conditions on which the service provider is prepared to make the facility 

available;  

– the procedures that the service provider will apply in determining a proposal for access to the 

facility;  

– relevant prices, costs and methodologies associated with gaining access to and using the 

facility; and 

– access contracts and arrangements used by the service provider. 

 information to be provided in response to access requests; and 

 requirements to ensure that information is accurate and complete.  

NGR Changes are required to amend the draft rules in Part 18A as follows: 

 References to ‘weighted average price information’ will be removed and, where relevant, replaced 

by the term ‘actual prices paid information’. 

 The rules will require the service provider of a Part 18A facility to publish the methodology used to 

calculate the standing price, the inputs used in the calculation of the standing price and any other 

information specified in the price reporting guideline to be published by the relevant regulator 

(note that this guideline may form part of the pipeline information disclosure guideline). 

 The price reporting rules will require the service provider of a Part 18A facility to publish the 

following information for each service a user has procured under a contract: 

a. the facility by means of which the service is provided;  

b. the date the contract was entered into or varied and the service term (start and end dates);  

c. the type of service provided (for example, a storage service, compression service) and the  
priority given to the pipeline service (such as firm, as available or interruptible);  

d. the contracted quantity, which for: 

(i) a compression service facility should be the maximum daily quantity (in GJ/day);  

(ii) a storage facility should be: 

o the storage capacity the subject of the transaction (in GJ); and 

o where relevant, the injection and withdrawal capacity, expressed as a maximum 
daily quantity or MDQ (in GJ/day); 

e. whether the service is provided on the same or substantially the same non-price terms as 
those set out in the standing terms published by the service provider;  

f. the price paid for the service as specified in the contract (if these prices are not expressed 
on a $/GJ/day or $/GJ basis, service providers will also be required to publish the price 
converted to such a basis together with an explanation as to how the conversion was made); 

g. the price structure applicable to the service (for example, whether it is a fixed price or a 
variable price or a combination of the two); and 

h. any price escalation mechanism applicable to the price paid for the service. 

Service providers will be required to: 

• publish the information for a period of 5 years from which the date on which prices cease to 

apply under the relevant contract or from the date the contract terminates, whichever occurs 

first; and 

• update the information if it is no longer accurate due to an amendment to the terms of the 

contract. 

 The price reporting guideline related rules will be amended to remove references to weighted 

average prices and to set out the matters to be dealt with in the price reporting guidelines, which 

will require the relevant regulator to specify: 

– the information that that service providers should report on the methodology used to calculate 

the standing price, the inputs used in the calculation of the standing prices and any related 

information as determined by the relevant regulator;  
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Instrument Change  

– the level of detail of information required, which must be the level of detail reasonably required 

to enable a user to negotiate on an informed basis with a service provider of a Part 18A facility 

for the provision of a facility service;  

– where and how information is to be reported on a service provider’s website; and 

– any other information the relevant regulator considers appropriate. 

Regulations The Regulations will be amended to specify: 

 the requirement to comply with the Part 18A information standard as a Tier 1 civil penalty 

provision; 

 the requirement to update information that is no longer accurate or does not comply with the Part 

18A information standards as soon as practicable as Tier 1 a civil penalty provision;   

 the obligation to publish information as a Tier 1 civil penalty provision; 

 the obligation to inform the relevant regulator if circumstances change such that the Part 18A 

facility no longer qualifies for an exemption as a Tier 1 civil penalty provision; and 

 the obligation to comply with exemption conditions as a Tier 1 civil penalty provision.  

Transitional 

arrangements  

Schedule 6 of the NGR will state that service providers will not be required to publish the information 

under new rule 198G until 2 months after the commencement day and that the requirement will only 

apply to access contracts in force immediately before the commencement day or that is entered into 

on or after the commencement day. 

Questions for stakeholders  

While the draft legal package reflects the changes outlined above, we are interested in obtaining 

stakeholders’ views on the proposal and their responses to the question set out in Box 11.1. 
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Box 11.1: Questions for stakeholders  

27 Do you agree with the proposal to require the following non-price terms and conditions to be 

published by Part 18A facility service providers alongside the individual price information?  

– the facility by means of which the service is provided;  

– the date the contract was entered into or varied and the service term (start and end dates);  

– the type of service provided (for example, a storage service, compression service) and the  
priority given to the pipeline service (such as firm, as available or interruptible);  

– the contracted quantity, which for: 

• a compression service facility should be the maximum daily quantity (in GJ/day);  

• a storage facility should be: 

o the storage capacity the subject of the transaction (in GJ); and 

o where relevant, the injection and withdrawal capacity, expressed as a maximum daily quantity 
or MDQ (in GJ/day); 

– whether the service is provided on the same or substantially the same non-price terms as those 
set out in the standing terms published by the service provider;  

– the price paid for the service as specified in the contract (if these prices are not expressed on a 
$/GJ/day or $/GJ basis, service providers will also be required to publish the price converted to 
such a basis together with an explanation as to how the conversion was made); 

– the price structure applicable to the service (for example, whether it is a fixed price or a variable 
price or a combination of the two); and 

– any price escalation mechanism applicable to the price paid for the service. 

If you do not agree with this proposal because you think there are:  

a other non-price terms and conditions or information that should also be reported, please identify 
what those other non-price terms and conditions are and why you think they should be reported; 
and/or 

b some non-price terms and conditions that should not be reported, please identify what those 
non-price terms and conditions are and why you think they should not be reported. 

28 Do you agree with the proposal to align the requirements for the standing terms with those that will 

apply to pipeline service providers? If not, please explain why not. 

 


