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17 January 2020 
 
 
Gas and Governance Branch 
Department of the Environment and Energy 
GPO Box 787 
CANBERRA ACT 2601 
 
Via Email:  gas@environment.gov.au 
 
 
 
Dear Sir/Madam 
 
RE: Consultation RIS – Gas Pipeline Regulation Reform 
 
Epic Energy South Australia Pty Ltd (Epic) owns and operates more than 1,200 km of gas 
transmission pipelines in South Australia, through the Moomba to Adelaide Pipeline System 
(MAPS) and the South East Pipeline System (SEPS), which are uncovered (non-scheme) 
pipelines1. Our customers are gas retailers and generators, gas producers and industrial 
customers and include Origin Energy, AGL Energy, Energy Australia, Adelaide Brighton 
Cement, Engie (Pelican Point), Santos, Liberty OneSteel, Alinta Energy, Nyrstar Port Pirie, 
Heathgate Resources, Tarac Technologies, Orora and Weston Energy. Access to the MAPS 
and SEPS is currently provided on a non-discriminatory, open access basis, with services 
designed to meet customers’ needs in a cost-effective manner. 
 
Epic also owns two wind farms, Timboon West and Yawong located in western Victoria. They 
have a combined capacity of 14.4 megawatts, producing enough energy to power 9,000 
Australian homes. 
 
Epic considers this an important and critical consultation paper and welcomes the opportunity 
to provide comments.  Please also refer to the attached ‘Stakeholder feedback template’ for 
our responses to the questions provided in the consultation paper.  
 
                                                

1 Coverage of the SEPS was revoked by the National Competition Council on 20 April 2000 and coverage of the MAPS was 
revoked on 30 September 2007. 

Our Ref: 2020-01-17 
Direct Phone: (08) 8343 8154 
Email: Jeff.olling@epic.com.au 
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Part 23 is working as intended 
 
Epic is governed by the Part 23 negotiate-arbitrate regime of the National Gas Rules (Part 23). 
Dr Vertigan AC in presenting his ‘Examination of the Current Test for the Regulation of Gas 
Pipelines Report’, dated 14 December 2016 (Examination) to the COAG Energy Council said 
the purpose of the Part 23 framework is to encourage effective commercial negotiations 
between service providers and shippers by the threat of arbitration.  
 
Epic’s experience in negotiating capacity in the South Australian gas market is that Part 23 is 
working as Dr Vertigan intended of the process.  We also note that only one matter in the east 
coast gas market has proceeded to the arbitration stage, which also proves its success. 
 
The gas and electricity market is undergoing unprecedented change, which in turn is 
requiring greater flexibility by service providers in their service offerings 
 
The rapidly increasing penetration of intermittent renewable generation has created significant 
disruption to the gas market and even more acutely in the South Australian market. As a result, 
shippers are now seeking greater flexibility in their contractual arrangements.  Epic has met 
these flexibility requirements through increased allowances/tolerances in its service offerings.  
This increase in flexibility has resulted in a widening range of tariffs for similar services as 
increased allowances and tolerances essentially provide access to greater capacity on the 
pipeline, thereby reducing the capacity a service provider is able to sell to other shippers.    
 
This increased flexibility in services provides greater security in South Australia’s electricity 
market by assisting gas fired generation meet or firm the fluctuations in demand through either 
peak demand periods or unexpected drops in renewable generation.  The consultation paper 
fails to recognise this changing market dynamic. Instead, it sees the range in prices for services 
as working against small shippers’ interests i.e. as the market not working, when in contrast 
this increased flexibility is a clear indication that service providers are listening and meeting 
the shippers and markets requirements. Epic sees this flexibility to develop services to meet 
the rapidly changing market needs as critical.  
 
The federal government and the ACCC are looking at ways to reduce gas prices. The 
consultation paper’s remedies are more prescriptive regulatory ‘solutions’ without taking into 
consideration these new market dynamics.  In short, the consultation paper appears to 
advocate for more regulation as the only means to reduce gas prices.   
 
Epic’s view is that more prescriptive regulatory mechanisms in the gas market will likely stymie 
the intended function of Part 23. Flexibility is a key requirement in enabling the Part 23 process 
to work and to support the NGO and the COAG Energy Council’s Vision Statement.  The 
arbitrator should not be constrained by rules that may inhibit a (commercial) workably 
competitive market outcome. 
 
Are the options right? 
 
The consultation paper advocates four policy options contained in Chapter 11. Epic is of the 
view that Option 1 (status quo) is not clearly expressed as the option it is proposing to be.  
Since the introduction of Part 23, Epic’s view is that all pipelines are now essentially regulated. 
The extent of regulatory intervention is dependent on the service providers and shippers ability 
to agree access on terms reflective of a workably competitive market.  Should a shipper be 
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unable to resolve access then a clearly laid out sequence of actions and timing is provided to 
effect a resolution through the arbitration process.   
 
Epic is of the view that the current coverage test is redundant, and the applicable option 
selected should be a hybrid of options 1 and 2.    
 
Epic rejects the proposition made in the consultation paper that by maintaining the status quo 
(Option 1), the risk rating to the gas market would be ‘severe’2 as again Part 23 has in essence 
regulated gas pipelines and provided a clear path to resolving access disputes that did not 
exist prior to its introduction.  There is no evidence in the consultation paper, including from 
the external consultants’ reports, or other material, that warrants a ‘severe’ risk finding.  In fact, 
only two broad statements are used in the consultation paper as justification for this rating3. 
Epic notes that they are the same broad statements used in previous reports/statements going 
back to 2016, prior to the COAG Energy Council engaging Dr Vertigan to examine the 
coverage test in 2016.  Dr Vertigan’s Examination recommended Part 23 which was 
implemented on 1 August 2017.  One could draw the inference that Part 23 has been 
considered by the COAG Energy Council as having no effect in the gas market, which is 
contrary to shippers’ views contained in the consultation paper.  
 
Epic’s position is that this RIS process represents an opportunity to fine tune the regulatory 
model as the introduction of Part 23 has lessened or removed the validity of existing criteria or 
tests under the NGL.   
  
Epic bases its position on the following: 
 

 The ACCC in their Gas Inquiry 2017 – 2020 Interim Report July 2019 said that the 
Part 23 negotiate-arbitrate regime appears to be working as intended and there are 
signs that it is having a positive effect on pipeline prices and the contracting 
environment.  

 
 The ACCC also said that prices in Australia, broadly speaking, were in line with those 

in several European countries, including Germany, the UK, Spain and Portugal.  While 
they were higher than those in Malaysia, average prices in Eastern Australia were 
below those in both China and South Korea. 

  
 The consultation paper concludes that as a result of the Oakley Greenwood Shipper 

Survey, the respondents views with respect to Part 23 were positive4:  
o with the terms and conditions they had been able to negotiate and the ability 

of Part 23 to accommodate their specific requirements; and  
o that the design of the arbitration process would result in fair and reasonable 

outcomes.  

 

                                                
2 COAG Energy Council: ‘Options to improve gas pipeline regulation: COAG Regulation Impact Statement for consultation’ 

October 2019, p. 156 
3 Ibid 2, pp. 132, 33 
4 Ibid 2, p. 38 
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 Some shippers also noted that the introduction of Part 23 had provided service 
providers an incentive to behave more commercially, as reflected in the following 
statement by one respondent: “Availability of Part 23 has incentivised the pipelines to 
behave commercially”5.  Further, more shippers were satisfied that the pricing 
principles provided them with sufficient guidance as to what the arbitrator would 
determine.  When asked how they could be improved, some suggested that the 
principles were too regulatory in nature and should be more commercially focused6.  

 
 The consultation paper also states that: “Intervention should only occur if it leads to a 

better outcome than that which would occur in its absence, after accounting for the 
costs of implementing the intervention”7.  

 
 The consultation paper further states that the objective of Part 23 is to “facilitate 

access to pipeline services on non-scheme pipelines on reasonable terms, which is 
taken to mean at prices and on other terms and conditions that, so far as practical, 
reflect the outcomes of a workably competitive market”8. 

 
Epic does not support policy option 4 as it is regulating to a level that has not been 
demonstrated as being necessary and is likely to see increased costs being incurred 
by the market 
 
Option 4 introduces a more rigid framework and ignores the flexibility that is required for the 
market to work properly.  Option 4 is likely to see increased inflexible parameters that would 
be counterproductive and is likely to increase the costs for small shippers.  This policy option 
could stifle innovation and may gradually lead to inefficiencies that may also in the long-term 
drive up prices.  Epic’s view is that these policy options may cause a number of unintended 
consequences in a market that is already undergoing unprecedented change.  

 
Conclusion 
 
There has been considerable regulatory change in the gas market in the last 2-3 years.  While 
Epic understands that there is a clear role for regulation in the pipeline industry, at this time of 
unprecedented change, regulation must be in a supporting role.  It cannot underpin how the 
market operates.  We also need to be mindful that service providers operate critical 
infrastructure assets that must continue to operate safely and efficiently.  
 
Every regulatory change costs service providers time and resources to implement9 and has 
the potential to confuse the market that it is attempting to help.  Epic notes that neither the 
consultation paper, nor the external reports commissioned for the purpose of this consultation, 
quantify or particularise in any detail the costs that would be incurred for small shippers if Part 
23 remained in its current form, or with any of the proposed policy options.   

                                                
5 Brattle Group, ‘Financial Information Disclosed by Gas Pipelines in Australia Under Part 23 of the National Gas Rules’, August 

2019. pp 113-114  
6 Ibid 2, p. 117 
7 Ibid 2, p. 5 
8 Ibid 2, p. 18 
9 Apart from Part 23, the other significant change was the capacity trading platform and day ahead auction that commenced in 

2019  
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Epic’s view is that for the market to work effectively, small shippers must be able to access 
gas at competitive prices.  To achieve this, we advocate for only minor changes to Part 23.  
We believe that for the Part 23 framework to work effectively, some tweaks are necessary, but 
wholesale changes have the potential to make the framework ineffective for many market 
participants.  The first market participants to be affected by wholesale changes would be small 
shippers, through unnecessary costs which this consultation paper advocates is the problem 
which it seeks to address. 

Should you require further information regarding any of the comments made in this submission, 
please do not hesitate to contact Jeff Olling, Manager, Government, Regulatory and 
Stakeholder Relations on (08) 8343 8154 or by email: jeff.olling@epic.com.au.   

 
Yours faithfully, 
 

 
 
Reynard Smith 
General Manager, Strategy & Commercial 
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Pipeline Regulation Consultation Regulation Impact Statement – Stakeholder feedback template 

Submission from Epic Energy (SA) 

This template is to assist you to provide feedback on the COAG Consultation RIS titled Options to improve gas pipeline regulation. The template focuses 
on the questions asked through the RIS, which seek your views on issues which are central to the identified problems and proposed options. You may not 
wish to answer each question and there is no obligation to do so. If you wish to provide additional feedback outside the template, wherever possible 
please reference the relevant question to which your feedback relates. Thank you for your feedback. 

Chapter 5: Effectiveness of Part 23 
No. Questions Feedback 

1 

If you are a shipper that has negotiated with the operator of a non-scheme 
pipeline since August 2017, or a service provider of a non-scheme pipeline, 
how effective do you think Part 23 has been in terms of:  

 

(a) enabling shippers to make more informed decisions about whether to 
seek access and to assess the reasonableness of a service provider’s 
offer? 

Part 23 has been an effective measure to provide shippers with information regarding 
available capacity and service offerings that may have historically only been available 
through direct interaction with Service Providers.  While there are many positives in this 
additional information for shippers there is also the opportunity for further confusion to those 
shippers not familiar with particular service parameters or how they impact a service 
providers pipeline operations.   

(b) reducing the information asymmetries and imbalance in bargaining 
power that shippers can face in negotiations? 

While Part 23 has only been in operation for two years, the published information has 
provided shippers with information that can promote a deeper understanding of the pipeline 
services being offered.  Noting also that, as the transmission pipeline industry has historically 
held long term contracts with shippers, more time may be required to provide more 
meaningful analysis/views as to whether the framework is achieving its intended objectives. 

(c) facilitating timely and effective commercial negotiations between 
shippers and service providers?  

The Part 23 frameworks provides for a very structured and timely process should it be 
requested.  In Epic’s experience it has often been the shipper that has required more time 
to fully determine their operational and supply requirements and to translate these 
requirements into their particular transportation service requirements.  Epic sees little 
uniformity in shipper requirements in transportation services as every industrial operation or 
power station is unique in their operation or risk appetite.   The Part 23 framework provides 
the certainty to a shipper that should the service provider seek to act uncommercially there 
is a clear process to resolve.   

(d) constraining the exercise of market power by service providers during 
negotiations by providing for a credible threat of intervention by an 
arbitrator? 

In all our negotiations with shippers, seeking capacity, we always inform them of the Part   
23 option. We are yet to have a shipper trigger the arbitration process. 
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No. Questions Feedback 

(e) enabling disputes that cannot be resolved through negotiations to be 
resolved in a cost-effective and efficient manner? Part 23 continues to enable Epic to negotiate commercially as required.   

2 

Do you agree with the observations and recommendations made by:  

(a) respondents to the OGW shipper survey (see section 5.1)? If not, please 
explain why not. 

Service providers and shippers agree that Part 23 has been positive. Service providers and 
shippers also agree that changes are required to the information disclosure provisions. 
There are differing views from shippers as to what changes are required to improve Part 23. 

 

We need to be mindful that providing some information to shippers will require providing a 
substantial amount of extra information to provide the necessary context. This has the 
potential to confuse shippers who do not have the requisite sophistication to utilise that 
information. This will also create inefficiencies for service provers in providing the 
information. Epic’s view is that encouraging discussions between service providers and 
shippers as to the capacity sought is the best way to reduce (unnecessary) costs.    

(b) the Brattle Group in its review of the financial information (see section 
5.2)? If not, please explain why not.  
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No. Questions Feedback 

(c) the ACCC in its review of the operation of Part 23 (see section 5.3)? If 
not, please explain why not. 

Epic does not agree with the ACCC’s following suggested recommendations:  

 Removing the exemptions 
 Service providers to publish more information on how standing prices have been 

calculated 
 Greater regulatory oversight of service providers’ financial information 
 Replacing the current requirement to publish weighted average prices with a 

requirement to report either: 
o Individual prices and information on key terms and conditions 
o Minimum and maximum prices paid for each service 

 Removing the preliminary enquiry process.  

 

Epic agrees to some amendments to the AER’s Financial Reporting Guideline particularly 
to improve the quality of the weighted average price information, but we caution against 
substantial changes as provided to our response to question 22B(b).  

 

Epic notes that the concerns raised by the ACCC refer to either a potential impact or are in 
response to early publication of data that in some cases, Epic is aware through the ACCC 
reports and public consultations, are more a sign of teething issues or alternate (not 
incorrect), interpretations of guidelines.   

 

Epic is concerned that more prescriptive change is being explored to solve hypothetical or 
potential issues with the impact likely to create more confusion or reduce a party’s ability to 
negotiate commercial outcomes that best represent the intent of Part 23.   

 

3 

Are there any changes that you think need to be made to Part 23 to make it 
more effective or efficient in terms of achieving its stated objective (i.e. to 
facilitate access at prices and on other terms and conditions that, so far as 
practical, reflect the outcomes of a workably competitive market)? 

 

Chapter 6: Potential problems and objectives of action 
No. Questions Feedback 

4 
Do you agree with the problems that have been identified and what effect do 
you think they could have on shippers, service providers, the relevant 
regulator, consumers and/or other gas market participants?  

Epic does not see any problems arising from the evidence presented in the 
consultation paper. 



 

4 
 

 

 5 

Are there any other problems that you think should be considered as part of 
the RIS (e.g. access to regional pipelines)? If so, please set out what they 
are, what effect you think they could have on shippers, service providers, the 
relevant regulator, consumers and/or other gas market participants, and how 
you think the problem should be addressed. 

No.  

6 Are there any other objectives that you think the Energy Council should be 
pursuing? If so, please set out what they are. 

How pipelines operate, particularly in South Australia, have changed significantly in 
the last 2-3 years. The consultation paper does not properly address this issue. 



 

5 
 

Chapter 7: When a pipeline should be subject to regulation and how decisions should be made 
No. Questions Feedback 

7 

Do you think that the current threshold for regulation (i.e. all pipelines 
providing third party access are subject to regulation) is giving rise to 
over-regulation (see sections 7.2.1 and 7.3.1), or do you think the current 
threshold should be maintained?  

Since the introduction of Part 23, Epic’s view is that all pipelines are now essentially 
regulated. The extent of regulatory intervention is dependent on the service providers and 
shippers ability to agree access on terms reflective of a workably competitive market.  
Should a shipper be unable to resolve access then a clearly laid out sequence of actions 
and timing is provided to effect a resolution through the arbitration process.   

 

Epic is therefore of the view that the current coverage test is redundant.  

(A) If you think it is giving rise to over-regulation:   

(a) How significant do you think this issue is and what are the 
consequences likely to be?  

 

(b) Do you think the risk of over-regulation should be addressed by:  

(i) including an exemption mechanism in the regulatory 
framework to enable pipelines that do not have substantial 
market power to obtain an exemption from regulation?  

(ii) limiting the application of regulation to those cases where it is 
established that the pipeline has substantial market power? 

(iii) another means? 

 

(i) Under Part 23, there is already an exemption mechanism that works well.  

 

(B) If you think that (i) or (ii) should be implemented, do you think the test 
for establishing whether a pipeline has substantial market power 
should be based on the combined market power-NGO test proposed 
by the ACCC (see Box 7.6)?  

 

(a) If so, do you think the onus of demonstrating this test is met (or 
not met) should sit with the decision-maker or the service 
provider? 

 

(b) If not, please explain why and what test you think should be 
employed. 

 

8 

Do you think the application of Part 23 to pipelines providing third party 
access that have obtained a greenfield exemption is distorting investment 
incentives for greenfield pipelines (see sections 7.2.2 and 7.3.2), or do 
you think the current approach should be maintained?  

 

If you think it is distorting investment incentives:  
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(a) How significant do you think this issue is and what are the 
consequences likely to be?  

 

(b) Do you think this issue should be addressed by:  

(i) providing these pipelines with a full exemption from regulation?  

(ii) providing these pipelines with an exemption from the Part 23 
arbitration mechanism, but not from the disclosure and 
negotiation elements of Part 23? 

(iii) another means? 

 
 

 

9 

Why do you think:  

(a) the greenfield exemptions in the NGL have not been used by a 
greater number of service providers?   

 

(b) the CTP provisions in the NGR have not been used by a greater 
number of shippers or governments? 

 

10 

Do you think the greenfield exemptions and CTP provisions should be 
retained in the regulatory framework, or do you think: 

 

(a) changes to the greenfield exemptions and/or CTP provisions are 
required? 

 

(b) the greenfield exemptions and/or CTP provisions should be replaced 
with another mechanism that would provide potential developers with 
greater certainty as to how new pipelines will be treated from a 
regulatory perspective, while also protecting potential users of these 
pipelines from exercises of market power? 

 
 

11 

Do you think the current approach to seeking access to pipelines that are 
not providing third party access should be maintained (i.e. a decision 
must be made by the relevant Minister having regard to the NCC’s 
recommendations and the coverage test), or do you think it should be 
mandatory for all pipelines to offer third party access on a non-
discriminatory basis, as it is in the US and Canada (see sections 7.2.3 
and 7.3.3)?  

Please explain your response to this question and set out what you think 
the costs, benefits and risks are likely to be of mandating third party 
access. 
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12 

If the current threshold for economic regulation is maintained and a test 
for regulation is only required for third party access and greenfield 
exemption decisions, which of the following tests do you think should be 
employed (see section 7.3.4) and why: 

(a) the coverage test; 

(b) an equivalent test to the recently amended Part IIIA test; 

(c) an NGO-style test; or 

(d) a combined market power-NGO test? 

Since the introduction of Part 23, Epic’s view is that all pipelines are now essentially 
regulated. The extent of regulatory intervention is dependent on the service providers and 
shippers ability to agree access on terms reflective of a workably competitive market.  
Should a shipper be unable to resolve access then a clearly laid out sequence of actions 
and timing is provided to effect a resolution through the arbitration process.   

 

Epic is therefore of the view that the current coverage test is redundant.  

 
 

Do you think the onus of demonstrating the test is met (or not met) 
should sit with the decision-maker or service provider? 

The onus of demonstrating if the test is met should sit with the decision maker. 

13 

Do you think the governance arrangements associated with third party 
access and greenfield exemption decisions are giving rise to 
unnecessary costs and delays, or do you think the current arrangements 
should be maintained (see sections 7.2.4 and 7.3.5)?  

 

If you think the current arrangements could give rise to unnecessary 
costs and delays: 

Epic supports the status quo; that the Minister makes decisions with advice from the 
National Competition Council. If there is any change in this area, it will increase the 
likelihood of errors in decision making which may lead in the long-term to inefficiencies 
and other duplication(s) in the market.  

 

(a) How significant do you think this issue is and what are the 
consequences likely to be? 

 

(b) Do you think this issue should be addressed by according a single 
organisation responsibility for making this decision?  

If not, please explain why not. 

Epic believes that the regulator should not also determine whether a pipeline should be 
regulated. It contravenes well established standards of good policy practice.  

 

There must be some checks and balances over the regulator’s decision making 
processes and therefore Epic’s view is that ministerial oversight, which includes a public 
interest test, should be maintained.  

If so: (i) What expertise do you think this organisation should 
have? 

 

(ii) Which of the following organisations do you think should 
be responsible for making this decision: 

- the ACCC? 

- the relevant regulator (i.e. the AER or the ERA in 
Western Australia)?the NCC? 

Epic opposes any changes to the governance arrangements. A single organisation to 
making such decisions would not be in the interests of an efficient pipeline industry. 
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Chapter 8: Forms of regulation 
No. Questions Feedback 

16 

Do you think the use of the coverage test as a gateway between Part 23 and 
full regulation is resulting in under-regulation?  

(A) If not, please explain why not.  

Since the introduction of Part 23, Epic’s view is that all pipelines are now essentially 
regulated and as such, the current coverage test is now redundant.  

 

Part 23 is working as intended and this means there is less of a need to move to full/light 
regulation than there may have been previously. In particular, the threat of commercial 
arbitration under Part 23 provides a strong check on the exercise of market power. 

(B) If so: (a) How significant do you think this issue is? This is a significant issue. 

-  another organisation? The proposed changes flagged by the consultation paper disregard well established 
norms of good policy practice.  Allowing the regulator to decide who to regulate is highly 
unusual. 

 

Continuing existing practice of having the National Competition Council advise the 
relevant Minister allows the greatest opportunity for a proper examination of the facts in 
any decision-making process.  

14 
If a change is made to the governance arrangements, do you think the 
same organisation should also be responsible for making form of 
regulation decisions (see Chapter 8)?  

 
To ensure regulatory consistency, the same organisation should be responsible for both 
Test for Regulation decisions and Form of Regulation decisions. 

 

15 
Are there any other problems with this aspect of the regulatory framework 
that have not been identified in this chapter? If so, please outline what 
they are and how you think they should be addressed. 
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No. Questions Feedback 

(b) Do you think the coverage test should be removed and a 
single test used for moving between the alternative forms of 
regulation?  

If so, do you think the single test should be based on: 

(i) the form of regulation test in s. 122 of the NGL (see 
section 3.1.1)? 

(ii) another test? 

Yes the coverage test should be removed and by extension the Hybrid Market Power-
NGO Test.  

 

The Form of Regulation Test used to determine the form of regulation (under option 2 
heavier or lighter form) must be tightened. Presently, the regulator has considerable 
discretion to determine the form of regulation and is only required to consider the costs 
and effectiveness of different forms of regulation having regard to the form of ‘regulation 
factors’ under s16 NGL.  

 

The Form of Regulation Test should be amended so it imposes a higher threshold for full 
regulation given the lower standards provided in options 2 and 3 of the consultation paper. 
Epic recommends using the ‘ACCC proposed market power-NGO test’ (Box 7.6) to satisfy 
the Form of Regulation Test. 

 

Further, there needs to be consideration around the likely investment effects such 
regulation would have along with allocative efficiency considerations.  

(c) Do you think:  

(i) the onus of demonstrating that a particular form of 
regulation should apply to a pipeline should sit with the 
applicant or decision making body; or 

(ii) the onus should be on the service provider to demonstrate 
why a heavier handed form of regulation is not required? 

 

(d) Do you think the relevant regulator should play a greater role 
in monitoring the behaviour of service providers and be able 
to refer pipelines for a form of regulation assessment if it 
suspects market power is being exercised? 

If the gas market is to work effectively, the regulator should play a role in monitoring the 
behaviour of not only service providers, but all gas market participants, and have the 
power to refer pipelines for a form of regulation assessment if it suspects market power 
is being exercised.  

17 

Do you agree that the inconsistencies and overlap between the three forms of 
regulation that are currently available under the regulatory framework are 
increasing the complexity and administrative burden for regulators, shippers 
and service providers? 

(A) If not, please explain why not.  

 Yes. 
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No. Questions Feedback 

(B) If so: (a) How significant do you think this issue is? Epic would seek to remove the current light regulatory model. No other international 
jurisdiction has three forms of regulation. For the Australian gas market, two forms of 
regulation is sufficient.  

 

Having said that, the ‘complexity and administrative burden’ element of the question is 
not answered by eliminating one form of regulation, as has been recommended by the 
consultation paper. It is the vast amount of new regulatory measures that have been 
implemented over the last three years. The consultation paper is advocating to extend 
the regulatory burden. 

 

As provided in the consultation paper (p.5):“Intervention should only occur if it leads to a 
better outcome than that which would occur in its absence, after accounting for the costs 
of implementing the intervention”.  

 

In South Australia, the role natural gas plays is critical given the vastly different periods 
of peak demand that is required when renewable energy sources are unavailable. The 
main driver to improving energy security and gas price is by encouraging/maximising 
innovative solutions.  For Epic, the effort in managing the regulatory requirements 
detracts from our ability to focus our resources fully on developing innovative solutions 
for our customers.  Despite this, we have managed to focus on more tailored innovative 
solutions to each customer as the South Australia market has changed and evolved. This 
however is under threat if there continues to be substantial regulatory change in the 
market. 

 

Epic also remains concerned that the approach by the Commonwealth focused on “one 
size, one approach” to the entire East Coast of Australia via greater regulatory scrutiny 
does not consider the unique nature of the South Australian market environment.  We 
continue to work cooperatively with key parties in this area including the ACCC, AER, 
AEMC and AEMO but do believe the current misalignment on risk/reward investment 
returns and perceived lack of consideration when making long term investment decisions 
(over 15 years) is likely to stifle service innovation.   We note that these measures may 
not deliver the desired energy reliability, dispatchability and affordability to allow South 
Australia to achieve its objectives.  

 

Epic would also point out that continual regulatory changes in the gas market is leading 
to unnecessary inefficiencies. Every regulatory change costs service providers and other 
stakeholders’ money through time and resources. Epic has outlaid considerable time and 
resources to effect the required changes needed both internally and externally for Part 
23 to work.  
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No. Questions Feedback 

(b) If the number of forms of regulation was reduced to two, do 
you think: 

 

(i) the heavier handed form of regulation should be based on: 

- full regulation (i.e. negotiate-arbitrate with reference 
tariffs)? 

- direct price (revenue) control? 

- another form of regulation? 

The heavier handed form of regulation should be based on the full regulation model as 
currently implemented; the negotiate-arbitrate model with reference tariffs. 

(ii) the lighter handed form of regulation should be based on: 

- the existing light regulation? 

- Part 23? 

- a strengthened Part 23 (i.e. the existing Part 23 plus 
the safeguards available under light regulation)? 

- another form of regulation? 

The lighter handed form of regulation should be based on Part 23 as is currently 
implemented and importantly to retain the commercially orientated arbitration 
mechanism. Epic does not support the inclusion of light regulation safeguards prohibiting 
price discrimination in a strengthened Part 23 as it makes Part 23 problematic in a 
negotiate-arbitrate regime as it lessens the scope for bespoke arrangements.  

 

 

18 

Do you think there is a case for adopting a different lighter handed form of 
regulation for distribution pipelines?  

If so, do you think it should be based on: 

(a) the Default Price Path (DPP) approach used in New Zealand? 

(b) the negotiated settlements approach used in the US and Canada? 

(c) another form of regulation? 

Please explain your responses to these questions. 

 

19 

Do you think additional measures are required in the regulatory framework to 
deal with dynamic market power?  

(A) If not, please explain why not.  
 

(B) If so: 

(a) Do you think the NGR should be amended to include:  

(i) an explicit right to interconnection to regulated pipelines?  

(ii) pricing principles for interconnections to regulated 
pipelines? 

 

(b) Do you think the NGR should be amended to prohibit regulated 
pipelines from cross-subsidising new capacity by requiring 
incremental pricing to be used where the cost of an expansion 
or extension would otherwise result in the price of existing 
capacity increasing? 
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No. Questions Feedback 

20 
Are there any other problems with this aspect of the regulatory framework that 
have not been identified in this chapter? If so, please outline what they are and 
how you think they should be addressed. 

 

  

Chapter 9: Information disclosure requirements 
No. Questions Feedback 

21 

 

Do you think the limited information available on full regulation pipelines is 
hindering the ability of shippers to negotiate access to non-reference 
services or having any other adverse effects (see section 9.2.1)?  

(A) If not, please explain why not: 

 

(B) If so: 

(a) How significant do you think this issue is? 

 

(b) Do you think this issue should be addressed by requiring 
full regulation pipelines to publish the following 
information:  

(i) a description of all the reference and non-
reference services offered by the pipeline 
(pipeline service information); 

(ii) the standing terms for non-reference services 
(i.e. the standard terms and conditions, the 
standing prices and methods used to calculate 
standing prices); 

(iii) information on the prices paid by shippers for 
each reference and non-reference service; 

(iv) historic demand information for each service 
offered by the pipeline; and 

(v) historic financial information for the pipeline on an 
annual basis in accordance with a financial 
reporting guideline published by the relevant 
regulator.  
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No. Questions Feedback 

22 

Do you think the deficiencies that have been identified with the pricing 
methodologies and financial information published by service providers 
are limiting the reliance that shippers can place on this information and 
making them more susceptible to exercises of market power (see section 
9.2.2)?  

(A) If not, please explain why not: 

Epic has published the requisite pricing information in accordance with the Part 23 
provisions. In Epic’s experience however, few shippers have shown any real interest in 
the bulk of the information we have made publicly available through complying with Part 
23.   

 

Epic notes that very few of its shippers have the same operational requirements.  These 
individual differences in shipper operations have different impacts and costs to the 
operation of the pipeline and in some cases can take weeks of pipeline modelling to 
determine the full impact across the pipeline.  Epic has also seen more recently many of 
its shippers’ requirements changing to meet the changing market conditions.   

To enable shippers to make informed decisions(and address the deficiencies identified) 
about the capacity they seek, requires shippers to talk to the service provider about the 
particular service they seek; that is, through the normal course of commercial 
discussions with the option to trigger the Part 23 process if they are not satisfied with the 
outcome of those discussions.  

Through preliminary discussions, service providers can then add context with the shipper 
to the services it offers and what the published financial information numbers mean for 
the innovative service(s) that a shipper may be seeking to engage the service provider 
on.  

Epic’s position is that the remedies and/or any deficiencies with the pricing 
methodologies proposed in the consultation paper will only provide more rigidity and not 
encourage the much needed flexibility which is required for a workably competitive 
market to function and to promote the NGO for an efficient cost effective gas market. 

(B) If so: (a) How significant do you think this issue is?  
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No. Questions Feedback 

(b) Do you think the deficiencies that have been identified 
with the pricing methodologies should be addressed by 
amending the NGR to require: 

(i) service providers to publish the inputs used to 
calculate standing prices? 

(iii) the relevant regulator to publish a guideline on what 
information should be contained in the pricing 
methodology? 

 

A guideline may have benefits, however we note that service providers have used 
different methodologies to determine standing prices and these methodologies may have 
quite different inputs.   

 

Epic notes that in the ACCC’s Gas Inquiry 2017- 2020 Interim Report July 2019, the 
ACCC concluded that with respect to reviewing the MAPS Recovered Capital Value 
model, that Epic used the DORC values, rather than the original construction costs. The 
‘Financial Reporting Guideline for Non-Scheme Pipelines’ allows for this, but the ACCC 
interpreted the AER’s Explanatory Statement that only a prior regulatory determination 
on the depreciated actual cost (DAC) of the pipeline is to be used as the starting point 
and not a DORC value.  

 

 

(c) Do you think the deficiencies that have been identified 
with the financial information should be addressed by 
requiring service providers to report on the extent to 
which future costs are likely to be in line with historic 
costs, and historic information on contracted capacity 
and volumes transported? 

No. As the Brattle Group notes, “the information is historical in nature, which may or may 
not reflect the expected future costs of providing services and therefore the prices 
payable for those services”. 

 

23 

Do you think the deficiencies that have been identified with the weighted 
average prices are limiting the reliance that shippers can place on this 
information and making them more susceptible to exercises of market 
power (see section 9.2.2)? 

(A) If not, please explain why not. 

Epic’s view is that the information disclosure provisions can be improved to enable 
shippers to make more informed decisions about whether to seek access and to assess 
the reasonableness of a service provider’s offer.  

 

 

(B) If so: (a) How significant do you think this issue is? We believe that changes are required to the weighted average price information to 
provide more clarity to shippers. Epic supports a clear actual weighted average price 
disclosure where shippers can have access to the high and low ranges. Epic believes 
this will be of great assistance to shippers is ascertaining a position on pricing and will 
also ensure more consistency across pipelines.  
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No. Questions Feedback 

(b) Do you think the deficiencies should be addressed by 
requiring service providers to report:  

(i) the individual prices (plus key terms and conditions) 
paid by each shipper rather than weighted average 
prices; or 

(ii) the minimum and maximum prices paid for each 
service in addition to the weighted average prices? 

Epic recognises that shippers are requiring more bespoke, innovative service offerings. 
Publishing individual prices when a shipper may want an individual/specific service will 
not make the market more efficient, it will do the opposite, confuse the market and make 
the market more uncertain and ultimately more costly for small shippers.  

Further, based on Epic’s experience, without the appropriate context around the price 
and non-price terms, this information could be misconstrued by a shipper and could 
potentially stifle the negotiation process by parties not understanding the prices for 
services sought and/or the context of pricing bespoke or other services.  

If you are a shipper, please explain what, if any effect, the 
disclosure of individual prices may have on competition in the 
markets in which you compete.  

 

If you are a service provider, please explain what effect the 
disclosure of individual prices or the price range may have on 
your incentive to offer prudent discounts to shippers. 

The disclosure of individual prices would in many cases breach commercial 
confidentiality. It would also distort what service Epic could offer other shippers. For 
example, a small shipper may seek a short term contract for a service that requires 
capacity during a certain (peak) time. This service requirement would not be reflected in 
the individual prices published and the inference would be drawn by that small shipper 
that they were paying more for pipeline services when in fact that would not be the case. 
Again this is a critical consideration for South Australia, as efficient pipeline services are 
an essential consideration in energy security planning and ensuring gas power 
generation is able to provide capacity when required to balance the intermittent nature of 
renewable electricity sources.  

 

24 

Do you think the quality and reliability issues identified by the ACCC are 
limiting the reliance shippers can place on the information reported by 
service providers and making them more susceptible to exercises of 
market power (see section 9.2.3)?  

(A) If not, please explain why not.  

Yes. Quality and reliability of information is paramount for any party when seeking to 
engage in any negotiation process. Again, the context of the information is key.  Published  

prices alone could be misconstrued by a shipper. 

 

(B) If so: (c) How significant do you think this issue is?  
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No. Questions Feedback 

(d) Do you think this issue should be addressed by 
implementing one or more of the following measures: 

(i) amending the NGR to provide for greater regulatory 
oversight of the information reported by service 
providers? 

(ii) amending the access information standard in the NGR 
to require information to be updated as soon as 
practicable if the information is found to no longer be 
accurate? 

(iii) increasing the penalties for breaches of the information 
disclosure obligations and the access information 
standard? 

(iv) the changes to the Financial Reporting Guideline 
identified by the ACCC and the Brattle Group (see 
Appendix B) should be implemented? 

This is an important issue that needs to be addressed in the gas market to enable 
shippers to make better informed decisions before they engage with service providers to 
seek capacity for their particular needs.  

Epic agrees that (ii) inaccurate information that does not meet the Access Information 
Standard should be amended as soon as practicable and (iii) an increase in penalties if 
a service provider demonstrates a consistent pattern of behaviour in showing disregard 
for the rules.  

(iv) Epic is open to changes to the Financial Reporting Guideline identified by the ACCC 
and Brattle Group.  

But (i) greater regulatory oversight is not required to remedy this issue. 

 

25 

Do you think the current approach to reporting information should be 
maintained, or do you think:  

(a) the NGR should be amended to require the relevant regulator to 
prepare a guideline that sets out where and how the information is to 
be disclosed on a service provider’s website and to inform the 
regulator whenever changes are made?  

(b) links to all the information reported by service providers should be 
published in a single location (e.g. the regulator’s website, the Bulletin 
Board or AEMC register)?  

(c) all the information reported by service providers should be made 
available through a single repository? 

Please explain your response to this question and set out how significant 
you think the accessibility issue is for shippers. 

Epic supports (a).  

Epic supports (b): a link to be provided on the service provider’s website but not on the 
Bulletin Board or the AEMC register. Epic does not support (c). If a shipper cannot find 
the published information on a service provider’s website, then the shipper should 
contact the service provider (as provided under rule 558: User Access Guide) and make 
the inquiries as to where that information is located.  

Requiring the information to be published on the AER or AEMC’s website or the Bulletin 
Board would give the information the perception it has more weight in negotiations than 
it does/should.  Epic’s view is that the information published is a guide. 
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No. Questions Feedback 

26 

Do you think, the current approach to reporting information should be 
maintained, or do you think the usability should be improved by requiring: 

(a) a summary tab to be included in the financial reporting template to 
provide a high level summary of the key financial and pricing 
information; and/or 

(b) a template to be developed to enable shippers to use the information 
published by service providers to calculate one or more the pricing 
benchmarks identified by the Brattle Group? 

Please explain your responses to these questions and set out how 
significant you think the usability issue is for shippers.  

Epic supports the inclusion of a summary tab however is not supportive of developing 
further templates against benchmarks that may have little relativity to a service offered 
and is likely to further confuse shippers.  

27 

Do you think the current exemptions from information disclosure under 
Part 23 should be retained, or do you think the scope should be amended 
to require exempt pipelines to publish a basic set of information?  

Epic’s view is that the current exemption provisions should be maintained  

If you think a basic set of information should be reported by all pipelines, 
what do you think it should include (e.g. pipeline service information, 
standing terms, the prices paid by other shippers, service availability and 
pipeline information)?  

Epic is concerned with the cost for preparation and audit materiality. This is another cost 
impost to which is disproportionately high for service providers of small pipelines that will 
ultimately increase costs for consumers.   

28 

Do you think the size threshold used for exemptions under Part 23 should 
be retained, or do you think it should be aligned with the 10 TJ/day 
nameplate rating used for the purposes of full and light regulation, the 
Bulletin Board and the capacity trading reforms?  

Epic’s view is that the exemption threshold under Part 23 should be retained as the 
benefits gained are unlikely to outweigh the additional costs imposed on these small flow 
pipelines.   

29 

Are there any other problems with the information disclosure requirements 
or exemptions that have not been identified in this chapter, or changes you 
think should be made to address the information deficiencies, accessibility, 
usability, reliability and quality issues outlined in section 9.2? If so, please 
explain what they are. 
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Chapter 10: Negotiation frameworks and dispute resolution mechanisms 
No. Questions Feedback 

30 

Do you think the differences in negotiation frameworks applying under 
Part 23 and full/light regulation is causing confusion, imposing 
unnecessary costs on negotiating parties or otherwise hindering the ability 
of shippers to negotiate access (see section 10.2.1)?  

(A) If not, please explain why not.  

Epic’s view is that the differences arise because scheme and non-scheme pipelines have 
very different characteristics and as such, regulatory and commercial negotiations are 
by definition very different, particularly around calculating the asset value and the rate of 
return principles in scheme pipelines.  

For imposing unnecessary costs, Epic supports the flexibility of the negotiation process 
under Part 23 for non scheme pipelines. We believe this gives small shippers the access 
to negotiations they were seeking when Dr Vertigan was commissioned to undertake his 
Examination in 2016. Once a small shipper issues an Access Request and the service 
provider provides an Access Offer in response, rule 561 enables a small shipper the 
option to undertake negotiations under Part 23 on their terms and to be able to compete 
with other potential shippers seeking the same capacity. There are also no specific 
timeframes around Part 23 negotiations which Epic supports as this allows for the 
required flexibility between the parties to reach a commercial outcome in a workably 
competitive market which is the purpose of Part 23. 

(B) If so: (a) How significant do you think this issue is?  

(b) Do you think this issue should be addressed by adopting 
a single negotiation framework that would apply under all 
negotiate-arbitrate models that is based on: 

(i) the approach currently applied under full and light 
regulation (see Table 10.1)? 

(ii) the approach currently applied under Part 23 (see 
Table 10.1)? 

(iii) a hybrid of the two frameworks as described in 
section 10.3.1?  
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No. Questions Feedback 

31 

Do you agree with the ACCC that the preliminary enquiry process in Part 
23 could delay a shipper’s access to arbitration if negotiations fail and also 
allow service providers to avoid the rules relating to access requests 
(including response times)? 

(A) If not, please explain why not.  

Epic does not agree with the ACCC’s view. What was advocated by shippers in the 
consultation to the establishment of Part 23 (the attractiveness of Part 23 for participants 
who argued monopolistic power by service providers) was access to negotiate and the 
strict timeframes imposed on the process to ensure a quick resolution to a dispute.  

The Preliminary Enquiry is a key part of the Part 23 process. It allows for the flexibility 
needed for the process to work. As provided for in rule 559(2)(b), it’s intention is to enable 
the service provider to carry out further enquiries to assess the suitability of the shipper’s 
particular request without binding the parties to the strict timeframe. The Preliminary 
Enquiry is also not required to be reduced to writing, which enables both parties to 
discuss more freely their requirements. This is a key component to encouraging 
commercial negotiations.  

Service providers have no incentive to delay their responses to Access Requests. 

(B) If so: (e) How significant do you think this issue is? Very significant. 

(f) Do you think the preliminary enquiry process should be 
removed from Part 23?  No. 
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32 

Do you agree that the credibility of the threat of arbitration is weaker for 
smaller shippers (see section 10.2.2)?  

(A) If not, please explain why not.  

Epic supports a level-playing field and that the threat of arbitration should be credible for 
all shippers.  

 

It is firstly important to define what a small shipper is? For example, a shipper may require 
a small amount of capacity on a pipeline and on that basis may be deemed for the 
purposes of Part 23 a ‘small shipper’, but that ‘small shipper’ may be a large multinational 
company with extensive resources at their disposal.  

Epic recognises that cost is an issue for any party to a commercial negotiation. The Part 
23 framework has been principally designed by Dr Vertigan to cater for the costs of small 
shippers. For example, the access request and negotiation framework is intended to 
facilitate timely and effective commercial negotiations and minimise the reliance on 
arbitration and the commercially-oriented arbitration mechanism can be triggered by 
either party if agreement cannot be reached during negotiations. This enable disputes to 
be resolved in a timely manner, and Part 23 requires the arbitration to be conducted 
using the information exchanged in negotiations and to be completed within 50 business 
days (or 90 business days if the parties agree to extend).  

 

Further, if both parties have prepared defendable positions during the negotiation phase 
and the arbitration is conducted, as required by Part 23 on the papers, there should be 
relatively low additional cost in going to arbitration. It must also be recognised that if a 
smaller shipper has not invested resources in developing a reasonable position, it is not 
engaging in good faith negotiations. 

(B) If so: 

(a) How significant do you think this issue is?  Epic does not seek to ‘downplay’ this issue, but wholesale changes are likely to bring 
unintended consequences. The first market participants to be affected will be small 
shippers (likely through unnecessary costs which this consultation paper advocates is a 
problem which it seeks to address). 
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No. Questions Feedback 

(b) Do you think the position of smaller shippers would be 
improved by:  

(i) making it easier for pipelines to move from lighter 
to heavier handed forms of regulation as set out in 
Chapter 8? 

(ii) requiring individual prices or maximum and 
minimum prices to be reported by service providers 
rather than weighted average prices (see Table 
9.2)? 

(iii) improving the usability and accessibility of 
information reported by service providers in the 
manner set out in Table 9.2? 

Epic is concerned with the proposal contained in (i) and (ii). Epic does not support 
reporting individual prices as this is commercial-in-confidence information.  Without a full 
copy of the agreed terms and conditions and an understanding or each parties key 
requirements in the negotiations including the service parameters, risk profile, 
indemnities etc it is unlikely to provide the guidance sought.   

Some of the changes that are being sought in this consultation paper have the potential, 
without the appropriate context around the price and non-price terms, to be misconstrued 
by shippers and could potentially stifle the negotiation process by parties not 
understanding the services sought and/or the context of pricing bespoke or other 
services. There may also be unforeseen costs, particularly for small shippers without any 
benefit.  
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No. Questions Feedback 

 

(c) Do you think any of the following should occur to further 
strengthen the position of smaller shippers:  

(iv) amend the cost provisions to prevent the dispute 
resolution body from awarding the service provider’s 
costs against smaller shippers (relevant to full and light 
regulation only) and making smaller shippers pay more 
than half the dispute resolution body’s costs? 

(v) allow user groups to intervene in arbitral proceedings 
involving smaller shippers? 

(vi) give smaller shippers the option under Part 23 to have 
the dispute heard by the relevant regulatory dispute 
resolution body or a commercial arbitrator? 

Epic supports (i). 

(ii) Epic would seek to clarify the word “intervene” in the context of this proposal. Epic’s 
view is if user groups are able to “intervene” in arbitral proceedings, this would not 
serve the intention of the Part 23 process as a commercial negotiation-arbitrate 
process. Commercial negotiations are prima facie between the two contracting 
parties to a potential dispute, and with multiple other players ‘joining’ the process, it 
would create unnecessary complexity and would not reflect ‘a workably competitive 
market’. 

It would also potentially bring into play other (irrelevant) issues that do not form the basis 
of the Access Dispute Notice. This will increase the chance of error in an arbitrator’s 
decision making process and therefore serious commercial consequences for service 
providers and the gas market (noting there is no avenue for appeal). 

Further, Part 23 is a confidential process, including the arbitrator’s determination. Epic is 
concerned that this significant change, if implemented, will have other unintended 
consequences for the gas market. 

(iii) Some shippers noted that the introduction of Part 23 had provided service providers 
an incentive to behave more commercially, as reflected in the following statement by 
one respondent: “Availability of Part 23 has incentivised the pipelines to behave 
commercially.” 

 

When shippers were asked if they were satisfied with the pricing principles, some 
suggested that the principles were too regulatory in nature and should be more 
commercially focused. Epic agrees. 

Given the above, Epic’s position is that a regulatory dispute process (as a threat to 
commercial negotiations) would not be designed to encourage commercial negotiations 
and would instead confuse participants and more importantly, confuse the market and 
drive inefficiencies.  
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No. Questions Feedback 

 

(g) If any of the measures outlined in (c) are implemented, 
how should ‘smaller shipper’ be defined? If you think it 
should be based on a size threshold, what threshold do 
you think should be adopted? 

As stated above, a shipper may require a small amount of capacity on a pipeline and on 
that basis may be deemed for the purposes of Part 23 a ‘small shipper’. But that ‘small 
shipper’ may be a large multinational company with extensive resources at their disposal.  

The consultation paper has not substantiated/particularised how ‘small shippers’ are 
being affected by the Part 23 framework. We would as a starting point nominate that any 
shipper part of a consolidated group with revenue below $50M per year would be 
deemed ‘small’. 

33 Do you 
think: 

(a) there are any other groups of shippers for whom the 
threat of arbitration may not be considered credible by 
service providers? 

No.  

(b) there any other factors that may discourage shippers from 
threatening the use of arbitration? 

No. 

34 

Do you agree that the limited guidance provided in the NGL/NGR on the 
matters to be considered by the dispute resolution body under full and light 
regulation as set out in section 10.2.3 are adversely affecting the 
efficiency, effectiveness and credibility of the dispute resolution 
mechanism applying to full and light regulation pipelines?  

(A) If not, please explain why not. 

 

(B) If so: (a) How significant do you think this issue is?  
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(b) Do you think these deficiencies should be addressed by 
amending the NGL/NGR to:  

(i) require the dispute resolution body to have regard to 
the NGO, the revenue and pricing principles, an 
applicable AA (where relevant), previous AAs or 
access determinations, pre-existing contractual rights 
and the price and revenue regulation provisions in Part 
9 of the NGR? 

(ii) require the existence of a dispute to be made public 
and to set out the process for joining parties? 

(iii) introduce a 50-day fast-track option for certain disputes 
under full regulation? 

(iv) specify the maximum period of time to be taken by the 
dispute resolution body to resolve a dispute (e.g. 8 
months or 12 months)?  

(v) only require the access determination to be binding on 
a shipper if the shipper decides to enter into a contract 
that reflects the access determination and to prevent a 
shipper that decides not to enter into such a contract 
from seeking arbitration for the same or a substantially 
similar service for 12 months? 

(vi) require the dispute resolution body to publish the 
access determination, statement of reasons, relevant 
financial calculations and information provided in the 
course of the dispute (subject to the confidentiality 
provisions in the NGL)? 

 

35 

Do you have any concerns with the Part 23 pricing principles (see Box 
10.1?  

The Part 23 pricing principles are more applicable to new or recently constructed 
pipelines.  Where this is not the case, applying the Recovered Capital Method is less 
likely to result in prices consistent with a workable competitive market outcome. 

 

If so: (a) Please explain what your concerns are, how significant 
you think they are and what, if anything, you think could be 
done to address these concerns. 
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(b) Do you think these concerns will be addressed by making 
it easier for pipelines to move from lighter to heavier 
handed forms of regulation? 

 

(c) Do you think there would be value in providing greater 
clarity in Part 23 about:  

(i) how prior regulatory decisions are to be accounted for 
by an arbitrator, in those cases where a pipeline has 
previously been subject to full regulation, particularly if 
it becomes easier to move between forms of 
regulation?  

(ii) shared costs are to be allocated between other assets 
that are operated by the service provider and between 
the services offered by the pipeline? 

No 

 

36 

Are there any other problems with the negotiation frameworks and dispute 
resolution mechanisms that have not been identified in this chapter, or 
changes you think should be made to address the issues identified in 
section 10.2? If so, please explain what they are. 
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Chapter 11: Policy options 
No.  Questions Feedback 

37 
Of the four policy options that have been identified in Chapter 11, which 
option do you think should be implemented (i.e. Option 1, Option 2, Option 
3 or Option 4) and why?  

The consultation paper advocates four policy options contained in Chapter 11. Epic is of 
the view that Option 1 (status quo) is not clearly expressed as the option it is proposing 
to be.  Since the introduction of Part 23, Epic’s view is that all pipelines are now essentially 
regulated. The extent of regulatory intervention is dependent on the service providers and 
shippers ability to agree access on terms reflective of a workably competitive market.  
Should a shipper be unable to resolve access then a clearly laid out sequence of actions 
and timing is provided to effect a resolution through the arbitration process.   

 

Epic is of the view that the current coverage test is redundant, and the applicable option 
selected should be a hybrid of options 1 and 2.    

 

Epic rejects the proposition made in the consultation paper that by maintaining the status 
quo (Option 1), the risk rating to the gas market would be ‘severe’ as again Part 23 has 
in essence regulated gas pipelines and provided a clear path to resolving access disputes 
that did not exist prior to its introduction.  There is no evidence in the consultation paper, 
including from the external consultants’ reports, or other material, that warrants a ‘severe’ 
risk finding. In fact, only two broad statements are used in the consultation paper as 
justification for this rating. Epic notes that they are the same broad statements used in 
previous reports going back to 2016, prior to the COAG Energy Council engaging Dr 
Vertigan to examine the coverage test in 2016. Dr Vertigan’s Examination recommended 
Part 23 which was implemented on 1 August 2017. One could draw the inference that 
Part 23 has been considered by the COAG Energy Council as having no effect in the gas 
market, which is contrary to shippers’ views contained in the consultation paper.  

 
Epic’s position is that this consultation process represents an opportunity to fine tune the 
regulatory model as the introduction of Part 23 has lessened or removed the validity of 
existing criteria or tests under the NGL.   

  

Epic bases its position on the following: 

 

 The ACCC in their Gas Inquiry 2017 – 2020 Interim Report July 2019 said that 
the Part 23 negotiate-arbitrate regime appears to be working as intended and 
there are signs that it is having a positive effect on pipeline prices and the 
contracting environment.  

 

 The ACCC also said that prices in Australia, broadly speaking, were in line with 
those in several European countries, including Germany, the UK, Spain and 
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Portugal. While they were higher than those in Malaysia, average prices in 
Eastern Australia were below those in both China and South Korea. 

  
 The consultation paper concludes that as a result of the Oakley Greenwood 

Shipper Survey, the respondents views with respect to Part 23 were positive:  
o with the terms and conditions they had been able to negotiate and the 

ability of Part 23 to accommodate their specific requirements; and  
o that the design of the arbitration process would result in fair and 

reasonable outcomes.  

 

 Some shippers also noted that the introduction of Part 23 had provided service 
providers an incentive to behave more commercially, as reflected in the following 
statement by one respondent: “Availability of Part 23 has incentivised the 
pipelines to behave commercially”. Further, more shippers were satisfied that 
the pricing principles provided them with sufficient guidance as to what the 
arbitrator would determine. When asked how they could be improved, some 
suggested that the principles were too regulatory in nature and should be more 
commercially focused.  

 

 The consultation paper also states that: “Intervention should only occur if it leads 
to a     better outcome than that which would occur in its absence, after 
accounting for the costs of implementing the intervention”.  

 
 The consultation paper further states that the objective of Part 23 is to “facilitate 

access to pipeline services on non-scheme pipelines on reasonable terms, 
which . . . is taken to mean at prices and on other terms and conditions that, so 
far as practical, reflect the outcomes of a workably competitive market”. 

 

Epic does not support option 4 as it introduces a more rigid framework and ignore the 
flexibility that is required for the market to work properly or effectively. Option 4 is likely 
to see increased inflexible parameters that would be counterproductive and are likely to 
increase the costs for small shippers. This policy options could stifle innovation and may 
gradually lead to inefficiencies that may also in the long-term drive up prices. Epic’s view 
is that these policy options may cause a number of unintended consequences in a market 
that is already undergoing unprecedented change.  

38 

If there are other policy options or refinements to these policy options that 
you think should be considered, please explain what they are, what they 
would involve and what the advantages, disadvantages, costs, benefits 
and risks are with these options. 
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39 

Do you agree with the advantages, disadvantages, costs, benefits and 
risks that have been identified for each option in sections 11.2-11.4?  

If not, please set out what other advantages, disadvantages, costs, 
benefits and/or risks that you think are associated with each option? 

Please refer to our response in question 37.  

 

Epic would be interested in ascertaining how many small shippers have engaged in the 
Part 23 process with service providers and their outcomes, rather than relying on surveys 
which don’t have any qualitative assessments/value. 

40 
If you think any of the policy options out in Chapter 11 could be 
implemented through alternative means (i.e. non-regulatory), please 
explain how you envisage this would work. 

 

41 

If options 2, 3 or 4 were implemented and ‘light regulation’ removed, which 
of the following transitional arrangements do you think should be 
employed for the 5.5 pipelines that are currently subject to this form of 
regulation: 

 

(a) grandfather the existing light regulation arrangements until an 
application is made for the form of regulation to change on the 5.5 
pipelines? 

 

(b) deem all light regulation pipelines to be subject to full regulation?  

(b) deem all light regulation pipelines to be subject to the new lighter 
handed form of regulation (i.e. the strengthened Part 23)? This option would be Epic’s preference but without the safeguard mechanisms attached. 

(c) require the decision making body to carry out an assessment of 
whether the pipelines should be subject to the heavier handed or 
lighter handed form of regulation using the form of regulation test? 

 

42 Are there any other transitional arrangements that need to be considered? 
If so, please outline what they are. 
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Chapter 12: Regulatory impact assessment 
No.  Questions Feedback 

43 

Do you agree with the risks that have been identified for:  

(a) the status quo in Tables A.1 and A.2?   

(b) identified for Options 2-4 in Tables A.3 and A.4? 
If not, please explain why not.  

If you think there are other risks and treatments that should be accounted 
for, please explain what they are. 

Epic does not agree with A.1, A.2, A.3 or A.4 tables provided in the consultation paper 
for the reasons we provide in answering question 37.  

 

 

44 Do 

you:  

(a) agree with the categories of costs and benefit categories set out 

in Table 12.1, or are there other categories that you think should 

be considered in the CBA?   

 

(b) have any information on the costs and benefits outlined in Table 

12.1? If so, please elaborate on the source and quantum of 

those costs and benefits.  

 

(c) agree with the proposed discount rate and appraisal periods to 

be used for the central case and sensitivity testing? If not, 

please explain why. 

 

(d) think there are other input variables that should be subject to a 

sensitivity analysis? If so, please explain what those inputs are.  
 

45 
Do you have any information on the compliance costs associated with the 
policy options set out in Chapter 11 that could be used for the CRBM? If 
so, please elaborate on the source and quantum of the costs. 

 

46 

What, if any effect, do you think the policy options summarised in Chapter 
11 will have on competition in the gas market and, in particular on: 

Please refer to our response in question 37.  

  

(a) the relative bargaining power of shippers and service providers? Epic supported the recommendations of Dr Michael Vertigan AC in his Examination that 
was aimed at addressing the unequal levels of bargaining power and information of 
parties negotiating services in relation to non-regulated pipelines.  

 

As Dr Vertigan stated to the COAG Energy Council (in presenting his Examination) in 
December 2016, the purpose of the Part 23 framework is the threat of arbitration. This 
should enable effective commercial negotiations between service providers and shippers 
to materialise. Epic’s view is that Part 23 is working as intended given only one matter 
has gone through to arbitration.  
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No.  Questions Feedback 

 

(b) the search and transaction costs associated with contracting pipeline 
services? 

 

It is worth noting that non-scheme pipelines under Part 23 are required to report a more 
significant amount of financial information compared to scheme pipelines under full 
regulation by Part 23 requiring non-scheme pipelines to report annually and to report 
considerable historic information.  

(d) the potential for collusive behaviour in competitive segments of the 
market? 

 

(e) changes to any barriers to entry that could promote or deter market 
entry? 

 

(f) the long-term outlook for investment in the sector? There has been a significant amount of new regulatory measures that have been 
implemented over the last three years. This consultation paper is advocating to extend 
the regulatory burden and this will have an effect on service providers’ ability to provide 
the innovative services required moving forward, as well as for small shippers being able 
to compete in the market. The gas market must be simplified, including through the 
governance arrangements.  

 

Epic notes that shippers are requiring more bespoke, innovative service offerings. The 
gas market must be careful not to stymie the intended function of Part 23 and what Dr 
Vertigan envisaged of the process. The arbitrator should not be constrained by rules that 
may inhibit a (commercial) workably competitive market outcome. Flexibility is the key 
ingredient in enabling the Part 23 process to work and to support the NGO and the COAG 
Energy Council’s Vision Statement.   

 

Epic’s view is that the gas market should not make wholesale changes to the Part 23 
framework until the market has a better understanding of the negotiate/arbitrate 
mechanism. Any wholesale changes now could cause further uncertainty/disruption to 
the gas market, when the market is seeking more certainty given the current disruption 
with new technologies.  

 

As provided in the consultation paper (p.5):“Intervention should only occur if it leads to a 
better outcome than that which would occur in its absence, after accounting for the costs 
of implementing the intervention”.  
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