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20 December 2019 

Gas and Governance Branch 
Department of the Environment and Energy 
GPO Box 787 
CANBERRA ACT 2601 
 

Submitted via email: gas@environment.gov.au  

To whom it may concern 

Re: Options to improve gas pipeline regulation – Consultation Regulation Impact Statement 

Thank you for the opportunity to comment on the Consultation Regulation Impact Statement 
published on 1 November 2018. This letter outlines a submission from ATCO Australia (ATCO). 

As an owner and operator of energy and logistics infrastructure in Australia for over 55 years, ATCO is 
proud of its ongoing commitment to supporting the communities in which we operate. ATCO is a 
long-term investor with a clear vision of delivering customer value through sustainable growth, 
continuous investment, improvement and innovation. 

The disruption of energy markets has highlighted the importance of consistent policy settings, 
regulatory certainty and appropriate investment signals to ensure that customers continue to receive 
safe, affordable and reliable energy. 

Overarching comments 

The themes of ATCO’s submission on the Consultation Regulation Impact Statement are as follows: 

 Distribution pipelines are subject to an increasingly competitive environment – ATCO 
operates its distribution pipelines in an increasingly diverse, contestable, and competitive 
energy services market that places a natural constraint on pricing and access decisions. The 
increasingly contestable, and in many cases substitutable, nature of energy services is being 
driven by changes in technology and the increased adoption of distributed energy resources 
(DER), such as battery and solar photovoltaic (PV) systems.  

The case for increasing the regulatory burden on distribution pipelines in this environment is 
weak. It appears that the improvements are largely directed at transmission pipelines. It is 
unclear whether the proposed benefits will outweigh the costs for distribution pipelines. In 
such an increasingly competitive environment ATCO considers that the regulatory burden on 
distribution pipelines should be diminishing rather than increasing. 

 Exemptions for distribution pipelines remain necessary – To avoid the risk of over-regulation 
an exemption mechanism for distribution pipelines should be included in the regulatory 
framework to enable pipelines that do not have substantial market power to obtain an 
exemption. There is the possibility of over-regulation given the increasingly contestable nature 
of energy services at the distribution level.  
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 Further consultation required on alternative forms of distribution pipeline regulation -
Further detailed consultation on the appropriate form of regulation for distribution pipelines is
required - at this point in the consultation process, there has not been sufficient time for the
Consultation Regulation Impact Statement to have considered this matter in sufficient detail.
In the increasingly contestable environment, in time regulation based on “Information
disclosure only” or “Price monitoring only” may be more appropriate for distribution pipelines.

ATCO notes that further work is required to consider the application of the National Gas Law and 
relevant jurisdictional laws and regulations to hydrogen. This is not part of this Consultation 
Regulation Impact Statement. ATCO supports the action in the National Hydrogen Strategy for 
further work to occur on this over 2020. 

About ATCO 

ATCO is a customer-focussed global company that develops, builds, owns and operates a range of 
energy infrastructure assets, supporting residential, business and commercial consumers. ATCO has 
been proudly operating in Australia and providing employment opportunities for more than half a 
century. In Australia, ATCO: 

 owns and maintains two non-regulated gas distribution networks in Albany and Kalgoorlie, 
together with the largest (Mid-West and South-West) gas distribution network in Western 
Australia, servicing over 760,000 connections through more than 14,000 km of natural gas 
pipelines and associated infrastructure;

 owns and operates two power generation facilities (a joint-owned facility in Adelaide and a
wholly-owned facility in Karratha) with a combined capacity of 266 MW; and

 manufactures and delivers modular building solutions to a diverse group of customers.

ATCO’s Australian businesses are part of the worldwide ATCO Group with approximately 6,000 
employees and assets of $24 billion. ATCO is engaged in pipelines and liquids (natural gas 
transmission, distribution and infrastructure development, energy storage, and industrial water 
solutions); electricity (electricity generation, transmission, and distribution); retail energy; and 
structures and logistics. 

If you have any questions or would like to discuss any of these issues further please contact me or 
Amy Stanley, General Manager Human Resources & Corporate Affair. 

Yours sincerely 

J.D. Patrick Creaghan 
Managing Director & Chief Operating Officer 

Attachment 1: Completed response template 

Attachment 2: ATCO’s experience with Negotiated Settlements in Canada 
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Pipeline Regulation Consultation Regulation Impact Statement – Stakeholder feedback template 

Submission from: ATCO  

ATCO has completed the template in order to provide its feedback on the COAG Consultation RIS titled Options to improve gas pipeline regulation. ATCO 

has not provided a response to all questions. The themes of ATCO’s feedback are:  

 Distribution pipelines are subject to an increasingly competitive environment and as such the level of regulation of distribution pipelines should be 

diminishing rather than increasing. 

 To avoid the risk of over-regulation, an exemption mechanism for distribution pipelines should be included in the regulatory framework. 

 Further detailed consultation on the appropriate form of regulation for distribution pipelines is required - at this point in the consultation process, there 

has not been sufficient time for the Consultation Regulation Impact Statement to have considered this matter in sufficient detail.   

 Further work is required to consider the development of relevant jurisdictional laws and regulations for the blending and carriage of hydrogen in 

distribution networks and changes to the existing National Gas Law regulatory framework. 

Chapter 5: Effectiveness of Part 23 
No. Questions Feedback 

1 

If you are a shipper that has negotiated with the operator of a non-scheme 
pipeline since August 2017, or a service provider of a non-scheme pipeline, 
how effective do you think Part 23 has been in terms of:  

No comment 

(a) enabling shippers to make more informed decisions about whether to 

seek access and to assess the reasonableness of a service provider’s 

offer? 

No comment 

(b) reducing the information asymmetries and imbalance in bargaining 

power that shippers can face in negotiations? 

No comment 

(c) facilitating timely and effective commercial negotiations between 

shippers and service providers?  

No comment 

(d) constraining the exercise of market power by service providers during 

negotiations by providing for a credible threat of intervention by an 

arbitrator? 

No comment 

(e) enabling disputes that cannot be resolved through negotiations to be 

resolved in a cost-effective and efficient manner? 

No comment 
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No. Questions Feedback 

2 

Do you agree with the observations and recommendations made by: No comment 

(a) respondents to the OGW shipper survey (see section 5.1)? If not, please 

explain why not. 
No comment 

(b) the Brattle Group in its review of the financial information (see section 

5.2)? If not, please explain why not. 
No comment 

(c) the ACCC in its review of the operation of Part 23 (see section 5.3)? If 

not, please explain why not. 
No comment 

3 

Are there any changes that you think need to be made to Part 23 to make it 

more effective or efficient in terms of achieving its stated objective (i.e. to 

facilitate access at prices and on other terms and conditions that, so far as 

practical, reflect the outcomes of a workably competitive market)? 

ATCO maintains its position, detailed in a letter to the Gas Market Reform Group 

dated 13 April 2017, that it is generally supportive of the provisions of Part 23 to 

create a fair market framework in relation to transmission pipelines.  

ATCO has concerns the legislation is unintentionally too wide in its scope and in 

particular, that the inclusion of distribution pipelines is unnecessary and does not 

support efficient outcomes for consumers and market participants.  Part 23 

creates an unnecessary administrative burden on non-scheme distribution 

pipelines and regulatory bodies.   

Chapter 6: Potential problems and objectives of action 
No. Questions Feedback 

4 

Do you agree with the problems that have been identified and what effect do 

you think they could have on shippers, service providers, the relevant 

regulator, consumers and/or other gas market participants?  

The potential problems with the current framework include whether it is 

suitable for distribution pipelines given the increasingly contestable, and in 

many cases substitutable, nature of competing energy services at the 

distribution level. 

5 

Are there any other problems that you think should be considered as part of 

the RIS (e.g. access to regional pipelines)? If so, please set out what they 

are, what effect you think they could have on shippers, service providers, the 

relevant regulator, consumers and/or other gas market participants, and how 

you think the problem should be addressed. 

In the context of ATCO’s power business, ATCO has had challenges 

obtaining transparent competitive pricing for network connections and 

access to transmission pipelines.  

Given the limited number of pipeline operators in specific geographical 

locations (such as regional areas of Western Australia) , for ATCO to provide 

competitive power service proposals to potential clients and customers, 

transmission pipeline operator pricing for Gate Stations, hot taps and 



 
 

3 

 

 

  

pressure reduction points or pipeline upgrades often have to be 

incorporated.  

These transmission pipeline businesses compete with ATCO in those 

geographical areas providing pipeline services (as a monopoly pipeline 

operator) and in some instances for power solutions for off takers as well. 

This can lead to monopoly transmission pipeline services and therefore less 

competitive services and pricing for customers. 

Consistency, transparency and clarity of pricing for these transmission 

pipeline services are often difficult to identify. ATCO has seen significant 

changes in price after undertaking extended negotiations. Without improved 

pricing transparency from these operators, there is a limitation on the ability 

of competing service providers’ to offer competitive pricing, as the 

transmission services costs can comprise a large proportion of the project 

costs. 

6 

Are there any other objectives that you think the Energy Council should be 

pursuing? If so, please set out what they are. 

ATCO suggests that the Energy Council should explicitly consider the risk of 

over regulation of distribution pipelines by replicating transmission pipeline 

regulation to distribution pipelines. A separate consultation process that 

gives due consideration to the form of regulation specific to distribution 

pipeline regulation should be undertaken as the market conditions for 

transmission pipelines are materially different to distribution pipelines. 
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Chapter 7: When a pipeline should be subject to regulation and how decisions should be made 
No. Questions Feedback 

7 

Do you think that the current threshold for regulation (i.e. all pipelines 

providing third party access are subject to regulation) is giving rise to 

over-regulation (see sections 7.2.1 and 7.3.1), or do you think the current 

threshold should be maintained?  

There is the possibility of over-regulation of distribution pipelines given the increasingly 

contestable, and in many cases substitutable, nature of energy services at the 

distribution level which operate in materially different market conditions to those that 

exist for transmission pipelines.  The risk of over-regulation should be addressed by 

including an exemption mechanism in the regulatory framework to enable pipelines that 

do not have substantial market power to obtain an exemption from regulation. 

(A) If you think it is giving rise to over-regulation:   

(a) How significant do you think this issue is and what are the 

consequences likely to be?  

ATCO owns two gas pipeline systems that fall under Part 23 and have received 

Category 3 exemptions from the ERA. These two pipeline systems are in regional 

Western Australia (Kalgoorlie and Albany) and are small in terms of volume and 

connected customers. 

It is important to acknowledge that regulatory costs can be significant and have 

disproportionately significant impacts for small networks. For ATCO’s two small 

distribution systems, it is likely that the regulatory costs associated with complying with 

a light handed form of regulation will outweigh any potential benefits for current or 

prospective users of these systems. This is particularly the case for the regional 

distribution pipeline systems owned by ATCO, which have low total system demand 

and limited market power. The issue is significant in the administrative burden of 

complying with Part 23 requirements, particularly information requirements.   

ATCO’s business and negotiating practice demonstrates that it does not have 

substantial market power. ATCO ‘s distribution pipeline system operations are an 

important contributor to good consumer outcomes, by offering consumers choice and a 

safe, reliable and affordable form of energy, in both of ATCO’s small regional 

distribution pipeline systems. ATCO operates transparently, manages both pipeline 

distribution systems prudently and efficiently, and negotiates access to pipeline 

services provided by its distribution pipeline systems in good faith. 

(b) Do you think the risk of over-regulation should be addressed by:  

(i) including an exemption mechanism in the regulatory 

framework to enable pipelines that do not have substantial 

market power to obtain an exemption from regulation?  

(ii) limiting the application of regulation to those cases where it is 

established that the pipeline has substantial market power? 

(iii) another means? 

An exemption mechanism from the light handed form of regulation must remain a 

feature of the framework. In the case of ATCO’s Albany and Kalgoorlie systems, any 

potential market power that each distribution pipeline may have is effectively offset by 

the negotiating power of the single incumbent retailer in both these systems, which is 

well informed, well resourced and commercially motivated. In addition, consumers have 

access to substitutes in both distribution pipeline systems for reticulated gas, including 

bottled liquefied petroleum gas, solar photovoltaic systems, batteries and the electricity 

network. 
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(B) If you think that (i) or (ii) should be implemented, do you think the test 

for establishing whether a pipeline has substantial market power 

should be based on the combined market power-NGO test proposed 

by the ACCC (see Box 7.6)?  

In the context of establishing an exemption mechanism, ATCO agrees that the test for 

establishing whether a pipeline has substantial market power should be based on the 

combined market power-NGO test. This combined test will provide the decision-maker 

with more comprehensive guidance on matters to be considered. 

(a) If so, do you think the onus of demonstrating this test is met (or 

not met) should sit with the decision-maker or the service 

provider? 

The onus of demonstrating that the test is met should sit with the decision maker.  

(b) If not, please explain why and what test you think should be 

employed. 
N/A 

8 

Do you think the application of Part 23 to pipelines providing third party 

access that have obtained a greenfield exemption is distorting investment 

incentives for greenfield pipelines (see sections 7.2.2 and 7.3.2), or do 

you think the current approach should be maintained?  

No comment 

If you think it is distorting investment incentives:  

(a) How significant do you think this issue is and what are the 

consequences likely to be?  
No comment 

(b) Do you think this issue should be addressed by:  

(i) providing these pipelines with a full exemption from regulation?  

(ii) providing these pipelines with an exemption from the Part 23 

arbitration mechanism, but not from the disclosure and 

negotiation elements of Part 23? 

(iii) another means? 

No comment 

9 

Why do you think:  

(a) the greenfield exemptions in the NGL have not been used by a 

greater number of service providers?   
No comment 

(b) the CTP provisions in the NGR have not been used by a greater 

number of shippers or governments? 
No comment 

10 

Do you think the greenfield exemptions and CTP provisions should be 

retained in the regulatory framework, or do you think: 
No comment 

(a) changes to the greenfield exemptions and/or CTP provisions are 

required? 
No comment 

(b) the greenfield exemptions and/or CTP provisions should be replaced 

with another mechanism that would provide potential developers with 

greater certainty as to how new pipelines will be treated from a 

No comment 
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regulatory perspective, while also protecting potential users of these 

pipelines from exercises of market power? 

11 

Do you think the current approach to seeking access to pipelines that are 

not providing third party access should be maintained (i.e. a decision 

must be made by the relevant Minister having regard to the NCC’s 

recommendations and the coverage test), or do you think it should be 

mandatory for all pipelines to offer third party access on a non-

discriminatory basis, as it is in the US and Canada (see sections 7.2.3 

and 7.3.3)?  

Please explain your response to this question and set out what you think 

the costs, benefits and risks are likely to be of mandating third party 

access. 

No comment 

12 

If the current threshold for economic regulation is maintained and a test 

for regulation is only required for third party access and greenfield 

exemption decisions, which of the following tests do you think should be 

employed (see section 7.3.4) and why: 

(a) the coverage test; 

(b) an equivalent test to the recently amended Part IIIA test; 

(c) an NGO-style test; or 

(d) a combined market power-NGO test? 

No comment 

Do you think the onus of demonstrating the test is met (or not met) 

should sit with the decision-maker or service provider? 
No comment  

13 

Do you think the governance arrangements associated with third party 

access and greenfield exemption decisions are giving rise to 

unnecessary costs and delays, or do you think the current arrangements 

should be maintained (see sections 7.2.4 and 7.3.5)?  

Whilst ATCO does not have any practical experience with the governance 

arrangements associated with third party access and greenfield exemption decisions, 

there may be benefits in having the AER or ERA as the decision maker for consistency 

and for them to use their existing powers, including information gathering powers. 

If you think the current arrangements could give rise to unnecessary 

costs and delays: 
 

(a) How significant do you think this issue is and what are the 

consequences likely to be? 
No comment 

(b) Do you think this issue should be addressed by according a single 

organisation responsibility for making this decision?  

If not, please explain why not. 

Preferably the issue should be addressed by the relevant regulator of gas transmission 

pipelines, being the AER or ERA, for consistency of determinations, ongoing regulatory 

oversight of the service provider, and to accommodate the provision of expeditious 

determinations 
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Chapter 8: Forms of regulation 
No. Questions Feedback 

16 

Do you think the use of the coverage test as a gateway between Part 23 and 

full regulation is resulting in under-regulation?  

(A) If not, please explain why not.  

No, it is more likely that distribution pipelines may be subject to over regulation as they 

operate in an increasingly diverse, contestable, and competitive energy services 

market that places a natural constraint on pricing and access decisions. The 

increasingly contestable, and in many cases substitutable, nature of energy services is 

being driven by changes in technology and the increased adoption of distributed 

energy resources (DER), such as battery and solar photovoltaic (PV) systems. 

(B) If so: (a) How significant do you think this issue is? No comment 

(b) Do you think the coverage test should be removed and a 

single test used for moving between the alternative forms of 

regulation?  

If so, do you think the single test should be based on: 

(i) the form of regulation test in s. 122 of the NGL (see 

section 3.1.1)? 

(ii) another test? 

Yes, it is more expeditious to have a coverage determination and the form of regulation 

determined at the same time.  

If so: (i) What expertise do you think this organisation should 

have? 
No comment 

(ii) Which of the following organisations do you think should 

be responsible for making this decision: 

- the ACCC? 

- the relevant regulator (i.e. the AER or the ERA in 

Western Australia)?the NCC? 

-  another organisation? 

AER or ERA 

14 

If a change is made to the governance arrangements, do you think the 

same organisation should also be responsible for making form of 

regulation decisions (see Chapter 8)?  

Yes:  The determinations of each of the tests as to whether or not to regulate and if so, 

the form of regulation are intrinsically linked.  Therefore both decisions should be the 

responsibility of one organisation. In addition, having more than one organisation 

involved adds to cost, complexity and time to decide.   

15 

Are there any other problems with this aspect of the regulatory framework 

that have not been identified in this chapter? If so, please outline what 

they are and how you think they should be addressed. 

No comment 
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No. Questions Feedback 

(c) Do you think:  

(i) the onus of demonstrating that a particular form of 

regulation should apply to a pipeline should sit with the 

applicant or decision making body; or 

(ii) the onus should be on the service provider to demonstrate 

why a heavier handed form of regulation is not required? 

The onus of demonstrating that the test is met should sit with the decision maker.  If the 

service provider is required to demonstrate why a different form of regulation is not 

required, it will increase the risk of over regulation and decision process inefficiency. 

(d) Do you think the relevant regulator should play a greater role 

in monitoring the behaviour of service providers and be able 

to refer pipelines for a form of regulation assessment if it 

suspects market power is being exercised? 

The existing mechanisms for monitoring market power under the Australian Consumer 

Law (ACL) should continue to be applied. There is no demonstrated requirement to 

apply a separate process or legislation or a higher standard to gas pipelines.  

17 

Do you agree that the inconsistencies and overlap between the three forms of 

regulation that are currently available under the regulatory framework are 

increasing the complexity and administrative burden for regulators, shippers 

and service providers? 

(A) If not, please explain why not.  

Yes, ATCO agrees that there is overlap between Part 23 and the light-handed form of 

regulation that increases the complexity of the framework.  

(B) If so: (a) How significant do you think this issue is? The inconsistencies and overlap do not significantly increase the administrative burden 

The administrative burden arises from the application of the various forms of regulation.  

The application of the current forms of regulation, particularly light regulation and Part 

23 regulation, has not had a sufficient and rigorous cost benefit analysis applied.  For 

example, publishing financial statements provides no useful negotiating information to 

shippers.   

ATCO notes that at footnote 143 in the Consultation Paper it states that the costs 

should be low because the information is already available. ATCO queries whether this 

is actually the case as there in no information in the Consultation Paper that supports 

the statement nor does it appear to take into account the cost of collating, managing 

and providing information which, although it may be created or held as part of the 

ordinary course of business, may not be in the format required or may require further 

processing to meet reporting requirements. 

(b) If the number of forms of regulation was reduced to two, do 

you think: 
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No. Questions Feedback 

(i) the heavier handed form of regulation should be based on: 

- full regulation (i.e. negotiate-arbitrate with reference 

tariffs)? 

- direct price (revenue) control? 

- another form of regulation? 

ATCO cannot see the case for change to the heavier handed form of regulation for 

transmission pipelines. Direct price or revenue control prevents market participants 

from negotiating the most efficient outcome. 

For distribution pipelines, the changes in and differentiation of the operating 

environment (compared to transmission pipelines), and increased competition from 

other energy sources, warrant detailed consideration being given to lightening the 

heavier handed form of regulation, such as moving down the regulatory spectrum to a 

“Negotiated settlements” or “Negotiate-arbitrate supported by information disclosure” 

form of regulation. A separate consultation process that gives due consideration to the 

form of regulation specifically for distribution pipelines regulation is required.  

(ii) the lighter handed form of regulation should be based on: 

- the existing light regulation? 

- Part 23? 

- a strengthened Part 23 (i.e. the existing Part 23 plus 

the safeguards available under light regulation)? 

- another form of regulation? 

For transmission pipelines, the light-handed form of regulation should adopt the 

improved efficiency aspects of Part 23 and the existing form of light regulation. 

For distribution pipelines, regulation based on “Information disclosure only” or “Price 

monitoring only” a form or regulation may be more appropriate for distribution pipelines. 

ATCO’s detailed response is provided in question 18 below.  
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18 

Do you think there is a case for adopting a different lighter handed form of 

regulation for distribution pipelines?  

If so, do you think it should be based on: 

(a) the Default Price Path (DPP) approach used in New Zealand? 

(b) the negotiated settlements approach used in the US and Canada? 

(c) another form of regulation? 

Please explain your responses to these questions. 

There is a case for adopting a different lighter handed form of regulation for distribution 

pipelines given the increasingly contestable, and in many cases substitutable, nature of 

energy services, particularly compared to transmission pipelines.  

Why is distribution different? 

Consumers have an increasing choice of forms of energy services which places 

pressure on distribution pipeline pricing arising from competition from other energy 

sources, including bottled liquefied petroleum gas, solar photovoltaic systems, batteries 

and the electricity network.  Consumers have already invested significantly in solar 

photovoltaic system with over 1 in 5 households having systems installed by the end of 

20181  To take further advantage of solar energy, there is an increasing trend to the 

installation of batteries by households.  This will place further pressure on the 

distribution pipeline network by making the energy stored in batteries available beyond 

daylight hours. 

Typically, distribution service provider customers are retailers or large industrial 

companies (self-contracting users).  Retailers generally have the resources necessary 

to negotiate with service providers as required.  Large industrial companies are also 

able to negotiate competitive prices because of their marginal demand volumes over 

which fixed service supply costs can be spread 

Distribution service providers hold much less market power and face greater 

competition than transmission service providers and therefore require less regulation.  

Structure of the lighter handed regulation for distribution pipelines 

In its November 2017 submission to the Gas Market Reform Group, ATCO supported 

the overarching objective of the information disclosure and arbitration framework 

applicable to non-scheme pipelines, namely facilitating access to services provided by 

non-scheme pipelines on reasonable terms and conditions that, as far as practicable, 

reflect the outcomes that would occur in a workably competitive market.2  

ATCO’s analogous experience with negotiated settlements in Alberta, Canada is that 

negotiated settlements can result in reduced regulatory burden to the regulator, and 

acceptable outcomes to the parties involved. Notwithstanding these benefits, few 

Alberta Utility Commission decisions approving negotiated settlements have been 

issued since 2008. This may be because of historically adversarial interactions between 

utilities and interveners in Alberta, with the consequence that parties have little incentive 

to enter a negotiated settlement process, particularly if not all issues are capable of 

being resolved and a determination hearing is still required. Further information on the 

negotiated settlements framework in Alberta, Canada is provided in Attachment 2. 
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No. Questions Feedback 

In the context of there being a single lighter handed form of regulation in Australia, 

ATCO continues to support a lighter handed form of regulation incorporating an 

information disclosure and arbitration framework to facilitate access for transmission 

pipelines, with appropriate exemptions.  

For distribution pipelines, the lighter hand form of regulation must be a credible stepping 

stone away from full regulation for larger gas distribution systems which are exposed to 

an increasingly diverse, contestable and competitive energy services market. It is a 

possibility in the future that gas distribution systems will require exemptions from 

regulation as they may no longer hold substantial market power given the energy 

alternatives available to consumers. In this environment, in time a lighter handed form 

of regulation based on “Information disclosure only” or “Price monitoring only” may be 

more appropriate for distribution pipelines.  

Adoption of a lighter than the current Part 23, or light form of regulation, which 

enshrines the principles of competition, third party access non-discrimination, and 

allows market forces to set competitive but non-discriminatory prices, will reduce the 

administrative burden on the regulator, the service provider and customers. Allowing the 

service provider to set prices will help to ensure efficient investment in and utilisation of 

the distribution network in the long term interests of consumers within the constraints of 

the alternatives that are available to consumers.  

ATCO suggests that more detailed consultation on the form of regulation for distribution 

pipelines is required as, at this time, the Consultation Regulation Impact Statement has 

not considered this matter in sufficient detail. 

As detailed in ATCO’s response to question 7, an exemption framework from the light 

handed form of regulation remains an important part of the framework. 

19 

Do you think additional measures are required in the regulatory framework to 

deal with dynamic market power?  

(A) If not, please explain why not.  

No; Australian competition law (in particular, the Australian Consumer Law (ACL)) 

already prohibits the use of market power to lessen competition in a market 

(B) If so: 

(a) Do you think the NGR should be amended to include:  

(i) an explicit right to interconnection to regulated pipelines? No, interconnection should only be on commercial terms.  An explicit right to 

interconnection may hinder greenfield investment and lead to inefficient investment 

decisions. 

_________________________________ 

1  Clean Energy Council, Clean Energy Australia Report 2019, page 7 
2  Available from: http://gmrg.coagenergycouncil.gov.au/sites/prod.gmrg/files/publications/documents/ATCO%20Gas%20-%20response%20to%20financial%20reporting%20guidelines%20consultation.pdf 
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No. Questions Feedback 

(ii) pricing principles for interconnections to regulated 

pipelines? 
No; interconnection should only be on commercial terms 

(b) Do you think the NGR should be amended to prohibit regulated 

pipelines from cross-subsidising new capacity by requiring 

incremental pricing to be used where the cost of an expansion 

or extension would otherwise result in the price of existing 

capacity increasing? 

No, using incremental pricing would prevent new capacity from bearing a share of 

overheads not related to capacity utilisation and therefore create both under pricing 

(new capacity) and over pricing (existing capacity) 

20 

Are there any other problems with this aspect of the regulatory framework that 

have not been identified in this chapter? If so, please outline what they are and 

how you think they should be addressed. 

No comment 

  

Chapter 9: Information disclosure requirements 
No. Questions Feedback 

21 

 

Do you think the limited information available on full regulation pipelines is 
hindering the ability of shippers to negotiate access to non-reference 
services or having any other adverse effects (see section 9.2.1)?  

(A) If not, please explain why not: 

No, for distribution pipelines the vast majority of services provided to retailers are 

reference services. Non-reference services are typically services that have a low level 

of demand or are bespoke for a particular customer. Many of the non-reference 

services provided by ATCO are described/detailed in the Retail Market procedures 

published by AEMO which apply in the Western Australian retail gas market. ATCO 

does not consider that access to information on full regulation pipelines hinders the 

ability of retailers to access non-reference services on distribution pipelines.  

(B) If so: (a) How significant do you think this issue is? 
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No. Questions Feedback 

(b) Do you think this issue should be addressed by requiring 
full regulation pipelines to publish the following 
information:  

(i) a description of all the reference and non-
reference services offered by the pipeline 
(pipeline service information); 

(ii) the standing terms for non-reference services 
(i.e. the standard terms and conditions, the 
standing prices and methods used to calculate 
standing prices); 

(iii) information on the prices paid by shippers for 
each reference and non-reference service; 

(iv) historic demand information for each service 
offered by the pipeline; and 

(v) historic financial information for the pipeline on an 
annual basis in accordance with a financial 
reporting guideline published by the relevant 
regulator.  

ATCO does not consider this issue to be significant for distribution pipelines. ATCO 

does not support the publication of additional information on non-reference services as 

the nature of non-reference services on distribution pipelines (ie: low level of demand 

or bespoke for particular customers) means that the information would be of trivial or 

no value to a retailer seeking access to a non-reference service. Given the nature of 

non-reference services, it is not always possible to publish standing terms or prices as 

these will vary depending on the particular circumstances.  

 

As an aside, publication of historical information, including financial information, is not 

useful as any negotiated prices will be based on forward looking information including 

point-in-time pipeline uncontracted capacity and costs. 

22 

Do you think the deficiencies that have been identified with the pricing 
methodologies and financial information published by service providers 
are limiting the reliance that shippers can place on this information and 
making them more susceptible to exercises of market power (see section 
9.2.2)?  

(A) If not, please explain why not: 

No comment   

(B) If so: (a) How significant do you think this issue is? N/A 

(b) Do you think the deficiencies that have been identified 
with the pricing methodologies should be addressed by 
amending the NGR to require: 

(i) service providers to publish the inputs used to 
calculate standing prices? 

(iii) the relevant regulator to publish a guideline on what 
information should be contained in the pricing 
methodology? 

N/A 
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(c) Do you think the deficiencies that have been identified 
with the financial information should be addressed by 
requiring service providers to report on the extent to 
which future costs are likely to be in line with historic 
costs, and historic information on contracted capacity 
and volumes transported? 

As a general principle, consistency in reported information provides a better outcome.  

ATCO supports introducing the requirement for the relevant regulator to publish an 

information guideline to ensure data is calculated and presented on a consistent basis. 

ATCO queries the value in publishing historic cost information as it is not relevant to 

price setting and suggests that it should not be required to be published - negotiated 

prices will be based on forward looking information including point-in-time pipeline 

uncontracted capacity and costs. 

23 

Do you think the deficiencies that have been identified with the weighted 
average prices are limiting the reliance that shippers can place on this 
information and making them more susceptible to exercises of market 
power (see section 9.2.2)? 

(A) If not, please explain why not. 

No comment 

(B) If so: (a) How significant do you think this issue is? N/A 

(b) Do you think the deficiencies should be addressed by 
requiring service providers to report:  

(i) the individual prices (plus key terms and conditions) 
paid by each shipper rather than weighted average 
prices; or 

(ii) the minimum and maximum prices paid for each 
service in addition to the weighted average prices? 

N/A 

If you are a shipper, please explain what, if any effect, the 

disclosure of individual prices may have on competition in the 

markets in which you compete.  

N/A 

If you are a service provider, please explain what effect the 

disclosure of individual prices or the price range may have on 

your incentive to offer prudent discounts to shippers. 

As a general principle, individual prices to shippers should not be disclosed as they will 

provide commercially sensitive information to competitors of the shipper.  If price 

discrimination is suspected, it is fair and reasonable that prices be disclosed to the 

regulator on a confidential basis.  The regulator can then decide if price discrimination 

has occurred without the risk of commercially sensitive information being released to 

competitors.  The information can them be provided on a confidential basis as part of 

any arbitration process if necessary. 

24 

Do you think the quality and reliability issues identified by the ACCC are 
limiting the reliance shippers can place on the information reported by 
service providers and making them more susceptible to exercises of 
market power (see section 9.2.3)?  

(A) If not, please explain why not.  

No comment 
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(B) If so: 

(c) How significant do you think this issue is? No comment 

(d) Do you think this issue should be addressed by 

implementing one or more of the following measures: 

(i) amending the NGR to provide for greater regulatory 
oversight of the information reported by service 
providers? 

(ii) amending the access information standard in the NGR 
to require information to be updated as soon as 
practicable if the information is found to no longer be 
accurate? 

(iii) increasing the penalties for breaches of the information 
disclosure obligations and the access information 
standard? 

(iv) the changes to the Financial Reporting Guideline 
identified by the ACCC and the Brattle Group (see 
Appendix B) should be implemented? 

No comment  

25 

Do you think the current approach to reporting information should be 
maintained, or do you think:  

(a) the NGR should be amended to require the relevant regulator to 
prepare a guideline that sets out where and how the information is to 
be disclosed on a service provider’s website and to inform the 
regulator whenever changes are made?  

(b) links to all the information reported by service providers should be 
published in a single location (e.g. the regulator’s website, the Bulletin 
Board or AEMC register)?  

(c) all the information reported by service providers should be made 
available through a single repository? 

Please explain your response to this question and set out how significant 

you think the accessibility issue is for shippers. 

ATCO agrees with points (a) and (c). 

As a general principle, consistency in reported information provides a better outcome.  

ATCO supports introducing the requirement for the relevant regulator to publish an 

information guideline to ensure data is calculated and presented on a consistent basis. 

Links to information could be available via the AER’s/ERA’s website as this is where 

other information such as full regulation access arrangement information is accessed 

and it would mean all information is in one place as a single source version for access 

by shippers, retailers and the regulator.  It would also make monitoring of compliance 

by the regulator simpler and more efficient.  

As a distribution service provider, ATCO is unaware of the seriousness of this issue to 

shippers but it is certainly not an issue in relation to distribution pipelines. 
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26 

Do you think, the current approach to reporting information should be 
maintained, or do you think the usability should be improved by requiring: 

(a) a summary tab to be included in the financial reporting template to 
provide a high level summary of the key financial and pricing 
information; and/or 

(b) a template to be developed to enable shippers to use the information 
published by service providers to calculate one or more the pricing 
benchmarks identified by the Brattle Group? 

Please explain your responses to these questions and set out how 

significant you think the usability issue is for shippers.  

With regard to distribution pipelines, full costing information is provided to the regulator 

during the full regulation access arrangement review process. Prices are set with minor 

amendments over the access arrangement period.  Non reference services in total are 

typically less than 5% of total distribution service provider revenue.  Therefore ongoing 

financial information provision is not required nor of any practical value in the case of 

distribution pipelines. 

ATCO as a distribution service provider has insufficient information to judge the 

significance of the issue for shippers in relation to transmission pipelines. 

27 

Do you think the current exemptions from information disclosure under 

Part 23 should be retained, or do you think the scope should be amended 

to require exempt pipelines to publish a basic set of information?  

Consistent with ATCO’s position in response to question 7, the current exemptions 

framework from information disclosure should be maintained. In the case of pipelines 

including distribution where the throughput is less than 10TJ per day, the costs of 

regulation will likely outweigh any benefits due to the relatively small amount of 

revenue involved.  The shipper can apply for regulation if it believes that competition 

law breaches are occurring. 

If you think a basic set of information should be reported by all pipelines, 

what do you think it should include (e.g. pipeline service information, 

standing terms, the prices paid by other shippers, service availability and 

pipeline information)?  

The basic set of information required to be published under Part 23 is sufficient for 

distribution pipelines, subject to an exemption framework.  

Negotiated prices for individual shippers should not be published due to the 

commercially sensitive nature of that information to those shippers and its irrelevance 

to the pricing of incremental services. 

28 

Do you think the size threshold used for exemptions under Part 23 should 
be retained, or do you think it should be aligned with the 10 TJ/day 
nameplate rating used for the purposes of full and light regulation, the 
Bulletin Board and the capacity trading reforms?  

The exemption framework that is currently in place should be retained. 

 Nameplate capacity does not reflect pipeline usage 

 Where there is no third party access or there is a single user pipeline, there is no 

benefit  to publication of the information 

29 

Are there any other problems with the information disclosure requirements 

or exemptions that have not been identified in this chapter, or changes you 

think should be made to address the information deficiencies, accessibility, 

usability, reliability and quality issues outlined in section 9.2? If so, please 

explain what they are. 

As a general comment, and supported by Brattle, historical financial information is not 

of assistance in negotiating access or prices. Only forward looking cost and capacity 

information is relevant in capacity and price negotiations.   
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Chapter 10: Negotiation frameworks and dispute resolution mechanisms 
No. Questions Feedback 

30 

Do you think the differences in negotiation frameworks applying under 

Part 23 and full/light regulation is causing confusion, imposing 

unnecessary costs on negotiating parties or otherwise hindering the ability 

of shippers to negotiate access (see section 10.2.1)?  

(A) If not, please explain why not.  

No comment 

(B) If so: (a) How significant do you think this issue is? N/A 

(b) Do you think this issue should be addressed by adopting 

a single negotiation framework that would apply under all 

negotiate-arbitrate models that is based on: 

(i) the approach currently applied under full and light 

regulation (see Table 10.1)? 

(ii) the approach currently applied under Part 23 (see 

Table 10.1)? 

(iii) a hybrid of the two frameworks as described in 

section 10.3.1?  

As a general principle consistency is preferable and therefore, a single negotiation 

framework. ATCO supports the negotiate-arbitrate framework.  

In all cases an “informal” non-binding mediation process could be considered as a 

precursor to arbitration at say a cost of $2,000 to $5,000 with a time limit of one day to 

present information and reach a mediated outcome.  Although the outcome may not be 

binding, the findings and basis of those findings should be taken into account when 

awarding costs by the arbitrator should the dispute progress to arbitration.  On this 

basis if a shipper is truly being disadvantaged, the shipper would be on notice that if 

they did not act reasonably, they would likely bear the majority of costs of arbitration.  

Similarly, potentially vexatious applications for arbitration by shippers could be avoided. 

31 

Do you agree with the ACCC that the preliminary enquiry process in Part 

23 could delay a shipper’s access to arbitration if negotiations fail and also 

allow service providers to avoid the rules relating to access requests 

(including response times)? 

(A) If not, please explain why not.  

No comment  

(B) If so: (e) How significant do you think this issue is? N/A 

(f) Do you think the preliminary enquiry process should be 

removed from Part 23?  

No.  The process can remain in place but the issues resolved by allowing the retailer to 

progress to the negotiation phase regardless of whether or not a response is received 

from the service provider 

 

32 

Do you agree that the credibility of the threat of arbitration is weaker for 
smaller shippers (see section 10.2.2)?  

(A) If not, please explain why not.  

No comment  

(B) If so: (a) How significant do you think this issue is?  N/A 
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(b) Do you think the position of smaller shippers would be 

improved by:  

(i) making it easier for pipelines to move from lighter 
to heavier handed forms of regulation as set out in 
Chapter 8? 

(ii) requiring individual prices or maximum and 
minimum prices to be reported by service providers 
rather than weighted average prices (see Table 
9.2)? 

(iii) improving the usability and accessibility of 
information reported by service providers in the 
manner set out in Table 9.2? 

With regard to (ii), as a general rule ATCO believes publication of any price information 

other than a standard price: 

 is not informative with regard to efficient prices for any service applied for 

 could compromise the commercial interests of other shippers 

 could compromise the ability of service providers to offer discounts to maximise 

capacity utilisation 

(g) Do you think any of the following should occur to further 

strengthen the position of smaller shippers:  

(i) amend the cost provisions to prevent the dispute 

resolution body from awarding the service provider’s 

costs against smaller shippers (relevant to full and light 

regulation only) and making smaller shippers pay more 

than half the dispute resolution body’s costs? 

(ii) allow user groups to intervene in arbitral proceedings 

involving smaller shippers? 

(iii) give smaller shippers the option under Part 23 to have 

the dispute heard by the relevant regulatory dispute 

resolution body or a commercial arbitrator? 

No comment 

(h) If any of the measures outlined in (c) are implemented, 

how should ‘smaller shipper’ be defined? If you think it 

should be based on a size threshold, what threshold do 

you think should be adopted? 

No comment 

33 
Do you 

think: 

(a) there are any other groups of shippers for whom the 

threat of arbitration may not be considered credible by 

service providers? 

No comment 

(b) there any other factors that may discourage shippers from 

threatening the use of arbitration? 
No comment 
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34 

Do you agree that the limited guidance provided in the NGL/NGR on the 
matters to be considered by the dispute resolution body under full and light 
regulation as set out in section 10.2.3 are adversely affecting the 
efficiency, effectiveness and credibility of the dispute resolution 
mechanism applying to full and light regulation pipelines?  

(A) If not, please explain why not. 

No comment  

(B) If so: (a) How significant do you think this issue is? No comment 

(b) Do you think these deficiencies should be addressed by 

amending the NGL/NGR to:  

(i) require the dispute resolution body to have regard to 

the NGO, the revenue and pricing principles, an 

applicable AA (where relevant), previous AAs or 

access determinations, pre-existing contractual rights 

and the price and revenue regulation provisions in Part 

9 of the NGR? 

(ii) require the existence of a dispute to be made public 

and to set out the process for joining parties? 

(iii) introduce a 50-day fast-track option for certain disputes 

under full regulation? 

(iv) specify the maximum period of time to be taken by the 

dispute resolution body to resolve a dispute (e.g. 8 

months or 12 months)?  

(v) only require the access determination to be binding on 

a shipper if the shipper decides to enter into a contract 

that reflects the access determination and to prevent a 

shipper that decides not to enter into such a contract 

from seeking arbitration for the same or a substantially 

similar service for 12 months? 

(vi) require the dispute resolution body to publish the 

access determination, statement of reasons, relevant 

financial calculations and information provided in the 

course of the dispute (subject to the confidentiality 

provisions in the NGL)? 

No comment 
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35 

Do you have any concerns with the Part 23 pricing principles (see Box 
10.1?  

No comment 

If so: (a) Please explain what your concerns are, how significant 

you think they are and what, if anything, you think could be 

done to address these concerns. 

No comment 

(b) Do you think these concerns will be addressed by making 

it easier for pipelines to move from lighter to heavier 

handed forms of regulation? 

No comment 

(c) Do you think there would be value in providing greater 

clarity in Part 23 about:  

(d) how prior regulatory decisions are to be accounted for 

by an arbitrator, in those cases where a pipeline has 

previously been subject to full regulation, particularly if 

it becomes easier to move between forms of 

regulation?  

(ii) shared costs are to be allocated between other assets 

that are operated by the service provider and between 

the services offered by the pipeline? 

No comment 

36 

Are there any other problems with the negotiation frameworks and dispute 

resolution mechanisms that have not been identified in this chapter, or 

changes you think should be made to address the issues identified in 

section 10.2? If so, please explain what they are. 

No comment 
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Chapter 11: Policy options 
No.  Questions Feedback 

37 
Of the four policy options that have been identified in Chapter 11, which 

option do you think should be implemented (i.e. Option 1, Option 2, Option 

3 or Option 4) and why?  

In relation to distribution pipelines, the response to question 18 sets out 

ATCO’s response regarding the best form of regulation.  Distribution is 

fundamentally different to transmission with regard to market power and 

competition from other energy services and therefore requires a different 

approach to regulation.  

More detailed consultation on the form of regulation for distribution pipelines is 

required - at this point in the process, there has not been opportunity for the 

Consultation Regulation Impact Statement to include consideration of this 

matter in sufficient detail. 

38 

If there are other policy options or refinements to these policy options that 

you think should be considered, please explain what they are, what they 

would involve and what the advantages, disadvantages, costs, benefits 

and risks are with these options. 

None of the 4 options, as proposed, are satisfactory.  Should one of the 4 

options be progressed then option 2, with the following modifications, would 

be the best alternative: 

 Onus on the regulator to prove that there is an exercise of market power - to 

protect against the risk of over regulation 

 Information regarding prices paid by other shippers should not be 

published as it does not inform decisions about the efficient price for 

utilisation of existing capacity or the creation of new capacity at a point in 

time after those existing prices were established.  There may also be 

commercial damage to existing shippers through the release of such 

confidential and commercially sensitive information. 

 Similarly, historic financial information does not inform efficient price 

setting and publication does not provide any wider benefit 

 Dispute cost sharing provisions, which provide for an unequal distribution of costs 

in the case of vexatious disputes, should remain to deter frivolous or unnecessary 

disputes and the cost and time involved in arbitrate\ion processes. 

 

39 

Do you agree with the advantages, disadvantages, costs, benefits and 

risks that have been identified for each option in sections 11.2-11.4?  

If not, please set out what other advantages, disadvantages, costs, 
benefits and/or risks that you think are associated with each option? 

Refer to responses to questions 17 and 38. 

Further consultation is required as to the appropriate form of regulation for 

distribution pipelines, which may include assessing the suitability of each 

option proposed for distribution pipelines.  
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Chapter 12: Regulatory impact assessment 
No.  Questions Feedback 

43 Do you agree with the risks that have been identified for:  
ATCO’s comments on the identified risks include: 

(a) Table A2 as it relates to status quo – no comment 

ATCO reiterates the risk of over regulation of distribution by applying 

transmission regulation principles that are not suitable for regulation of 

distribution. 

Lighter forms of regulation such as price monitoring appear not to have been 

considered as an option although they may be suitable where market power is 

minor or non-existent. 

40 

If you think any of the policy options out in Chapter 11 could be 

implemented through alternative means (i.e. non-regulatory), please 

explain how you envisage this would work. 

No comment 

41 

If options 2, 3 or 4 were implemented and ‘light regulation’ removed, which 

of the following transitional arrangements do you think should be 

employed for the 5.5 pipelines that are currently subject to this form of 

regulation: 

No comment 

(a) grandfather the existing light regulation arrangements until an 

application is made for the form of regulation to change on the 5.5 

pipelines? 

No comment 

(b) deem all light regulation pipelines to be subject to full regulation? No comment 

(b) deem all light regulation pipelines to be subject to the new lighter 

handed form of regulation (i.e. the strengthened Part 23)? 
No comment 

(c) require the decision making body to carry out an assessment of 

whether the pipelines should be subject to the heavier handed or 

lighter handed form of regulation using the form of regulation test? 

No comment 

42 
Are there any other transitional arrangements that need to be considered? 

If so, please outline what they are. 
No comment 
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(a) the status quo in Tables A.1 and A.2?   

(b) identified for Options 2-4 in Tables A.3 and A.4? 

If not, please explain why not.  

If you think there are other risks and treatments that should be accounted 

for, please explain what they are. 

(b) In relation to Table A3 (on page 156) , ATCO does not agree with the 

risk ratings particularly with regard to distribution pipelines as the risks 

are understated for all options.  A full assessment of all of the risks 

should list the risk rating for each risk for each option before deriving an 

overall risk rating. 

 

Each of options 2 to 4, as well as the status quo option, have a highly 

likely risk of leading to over regulation and high impact consequences 

with regard to distribution pipelines.  Over regulation will reduce 

investment incentives and increase compliance costs at no benefit to 

consumers.   

Please refer to the response to question 17. 

44 
Do 

you:  

(a) agree with the categories of costs and benefit categories set out 

in Table 12.1, or are there other categories that you think should 

be considered in the CBA?   

Costs for full regulation pipelines should include costs “B” and “C” to comply with 

new information requirements 

(b) have any information on the costs and benefits outlined in Table 

12.1? If so, please elaborate on the source and quantum of 

those costs and benefits.  

No comment 

(c) agree with the proposed discount rate and appraisal periods to 

be used for the central case and sensitivity testing? If not, 

please explain why. 

The proposed discount rate is 7% real per annum.  This is significantly higher 

than what has been determined under the ERA (in Western Australia) and AER  

current rate of return instrument.  A consistent and realistic discount rate 

should be used.   

(d) think there are other input variables that should be subject to a 

sensitivity analysis? If so, please explain what those inputs are.  
No comment 

45 

Do you have any information on the compliance costs associated with the 

policy options set out in Chapter 11 that could be used for the CRBM? If 

so, please elaborate on the source and quantum of the costs. 

No comment 

46 

What, if any effect, do you think the policy options summarised in Chapter 

11 will have on competition in the gas market and, in particular on: 

With regard to distribution pipelines, the proposed amendments will have no 

effect on competition in the gas market regardless of which option is 

implemented. 

The only effect will be to increase compliance costs. 

Please refer to the response to question 17. 

(c) the relative bargaining power of shippers and service providers? No comment 
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(d) the search and transaction costs associated with contracting pipeline 

services? 
No comment 

(d) the potential for collusive behaviour in competitive segments of the 

market? 
No comment 

(e) changes to any barriers to entry that could promote or deter market 

entry? 
No comment 

(f) the long-term outlook for investment in the sector? The ongoing and increasing disruption of energy markets in Australia has 

highlighted the importance of consistent policy settings, regulatory certainty 

and appropriate investment signals to ensure that customers continue to 

receive safe, affordable and reliable energy services. 

Increasing regulation including the apparent increase in the number and 

reviews of legislation and associated guidelines over the past few years will 

only have a negative effect on investment.  
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Issue Brief – The Negotiated Settlements approach used 
in Alberta 
 
 

Background 
 
In the Alberta Utilities Commission’s (“AUC” or “Commission”) current 2019-2022 Strategic 
Plan, the AUC states that its work will include: 
 

“Examining the potential for more negotiated settlements and advance rulings, 
the introduction of alternative dispute resolution and the use of round-table 
discussions and technical meetings to improve time and cost efficiency of AUC 
processes, relative to traditional court-like hearings.” 

 
The AUC also issued Bulletin 2019-181 (“Regulatory burden reduction AUC roundtable 
report and next steps”) on October 18, 2019, which recommends, amongst other things, 
a greater use of negotiated settlements and guidance as to which issues should be settled 
and which should go to a hearing. 
 
The AUC’s authority to approve a negotiated settlement is set out in Sections 134 and 135 
of the Electric Utilities Act, which places the following limitation on Commission discretion: 
 

135 If the parties negotiate a settlement on the basis that the settlement is 
contingent on the Commission’s accepting the entire settlement, the Commission 
must either approve the entire settlement or refuse it. 
 

The purpose of this issue brief is to review the current framework for negotiated settlement 
(“NS”) proceedings in Alberta, and evaluate its efficacy as a means to streamline 
regulation. 
 
 
Rules on Negotiated Settlements – AUC Rule 018 
 
 
The framework for NS is set out in AUC Rule 018.2  Rule 018 has not been revised since 
January 2, 2008.   
 
The highlights of Rule 018 are: 
 

 In issuing its approval to negotiate, the Commission may provide directions to the 
parties regarding information to be filed with the Commission. 

 AUC staff may advise the Commission as to the fairness of the process without 
obtaining the consent of the parties. 

 when an agreement is reached on all or some of the issues, the text of the 
agreement, including a representation that no party has withheld relevant 
information, must be circulated to all parties to the agreement. 

                                                           
1 The Bulletin is attached in the Appendices section. 
2 AUC Rule 018 is attached in the Appendices section. 
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 Upon the concurrence of the parties on the text of the agreement, an application 
for approval must be filed with the Commission. 

 The Commission may seek additional information it considers necessary. 

 The onus is on the applicant to ensure that there is sufficient evidence to support 
the application, and that the quality and detail of the evidence and the rationale for 
the settlement of issues are sufficient to enable the Commission to understand and 
assess the agreement. 

 The Commission must determine the process for dealing with the issues identified 
by non-participants to the settlement negotiations or parties with dissenting views. 

 If the Commission determines that a hearing is required, either oral or written, the 
parties will have the opportunity to offer evidence and to question all or any portion 
of the settlement. 

 If a unanimous settlement is determined by the Commission to be patently against 
the public interest or contrary to law, the Commission must intervene. 

 Costs incurred in the negotiated settlement process are generally the responsibility 
of the applicant utility, to be recovered through customer rates. 

 
 
Comparison of AUC Rule 018 to the British Columbia Utilities Commission 
(“BCUC”) Process 
 
The BCUC has also established its own 10-page Negotiation Settlement Process Policy3 
which is similar but more detailed than 4-page AUC Rule 018.  
 
Unlike the BCUC Policy, AUC Rule 018 does not identify the situations when a 
negotiated settlement process may be appropriate. For example, will the NS application 
pose policy issues about which there is no established Commission precedent? If so, all 
or portions of the application may not be suitably addressed by negotiation.  Also, in 
some circumstances, too large a number of participants could also preclude an effective 
settlement process.  
 
The confidentiality agreement of participants to the NS process is explicitly addressed in 
the BCUC Policy, but not mentioned at all in AUC Rule 018. 
 
Finally, under section 5 of Rule 018, the role of AUC staff is very limited beyond advising 
the Commission as to the fairness of the process. This is in contrast to BCUC policy 
which allows its commission staff to assume much more significant roles including as a 
Active Participant, an Advisor, an Observer or a Facilitator.   
 
The lack of participation by AUC Commission members in NS discussions is a 
shortcoming that will need to be remedied. It is desirable for the Commission to provide 
clear guidance as to which issues should be settled and which should go to a hearing. 
 
  

                                                           
3 The BCUC-NSP policy is attached in the Appendices section. 
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Evaluation of the NS approach in Alberta 
 
Successfully concluded NS can result in reduced regulatory burden to the regulator, and 
acceptable outcomes to the parties involved.   Notwithstanding these benefits, few AUC 
decisions approving NS have been issued since 2008.4 
 
Some reasons for the reluctance of parties to participate in NS include: 
 

 Reduced regulatory burden from an NS process would result in less billable 
hours for interveners who are eligible for funding under AUC Rule 22 (Rules on 
Costs in Utility Rate Proceedings), this is a dis-incentive to interveners 

 Interveners tend to ask for significant concessions from the utility as a pre-
condition to NS (e.g. in a recent proceeding, an intervener has demanded an 
earnings sharing mechanism as a pre-condition to start negotiations) 

 If interveners achieve a certain concession from one utility in a NS Agreement, 
they would demand similar concession from the next utility, and so on. 

 Not all issues are resolved through the NS process, the residual issues would still 
need to be litigated. Despite fewer residual issues, interveners would be 
spending more billable time on those issues. 

 Interveners allege that due to “information asymmetry”, they would need the 
utilities to provide extensive data through information responses, so negotiating 
parties can be on a level playing field. 

 Utilities are of the view that the NS process may occupy resources with no 
meaningful outcome  

 For utilities regulated under Performance Based Regulation, the need to 
negotiate a rate case has been virtually eliminated. Only Phase 2 (rate design) 
matters may be suitable candidates for NS. 
 

Conclusion 
 
NS is a voluntary process.  As such, for the process to be successful, participants must 
be incented to negotiate in good faith to achieve mutually desirable outcomes. 
 
Based on the historically adversarial interactions between utilities and interveners in 
Alberta, parties have little incentives to enter a NS process, particularly if not all issues 
could be resolved and a hearing is still required in the end.    
 
The NA framework under Rule 018 needs substantial improvement in order to achieve 
meaning reducing in regulatory burden. At a minimum, in the NS process, commission 
staff should assume much more significant roles including as an Active Participant, an 
Advisor, an Observer or a Facilitator.  They should provide clear guidance as to which 
issues should be settled and which should go to a hearing, and set hard deadlines to 
shorten the regulatory lag. The Commission should also clarify the content of an 

                                                           
4 Decision 21341-D01-2017 (AltaLink 2017-2018 General Tariff Application Negotiated Settlement 
Agreement); Decision 2011-483 (ATCO Electric Negotiated Settlement Agreement in respect of the 2011-
2012 Phase II Distribution Tariff Application); Decision 21149-D01-2016 (Errata) (Enmax Distribution 2015-
2017 Performance-Based Regulation – Negotiated Settlement Application and Interim X Factor); 
Decision 23694-D01-2019 (Enmax 2017 Capital Tracker True-up Application). 
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application with the view to reducing the volume of information requests.  Any observed 
bad-faith behaviors, or failure to comply with the Commission’s directions, should result 
in cost disallowances. 
 
While the increased use of NS may have the potential to improve time and cost 
efficiency of AUC processes relative to traditional court-like hearings, it is only one 
potential tool, other ideas for reducing regulatory burden can be found in AUC Bulletin 
2019-18 in the Appendices section. 
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1 Application of rules 

These rules apply to negotiated settlement proceedings of the Commission respecting 

rates and tariffs. 

2 Definitions 

In these rules,  

(a) “Act” means the Alberta Utilities Commission Act and any other enactment under 

which the Commission is charged with the conduct of a negotiated settlement or 

other proceedings; 

(b) “AUC staff” means employees of the Commission; 

(c) “applicant” means a person who files an application with the Commission; 

(d) “Commission” means the Alberta Utilities Commission; 

(e) “intervener” means a person, other than an applicant who files a submission with 

the Commission in respect of a proceeding; 

(f) “non-participant” means an intervener to an application who does not participate 

in a negotiated settlement proceeding; 

(g) “proceeding” means a matter brought before the Commission by application or by 

the Commission on its own initiative; 

(h) “Rules of Practice” means the Commission Rules of Practice. 

3 Notice 

(1) The Commission requires a statement in the settlement agreement confirming that 

proper notice was provided by the applicant to all interested parties. 

(2) The notice provisions in the Rules of Practice apply the giving of notice under 

these rules. 

4 Initiation of process 

(1) An applicant may only commence negotiations with the approval of the 

Commission. 

(2) An applicant must notify the Commission of its intention to initiate a negotiated 

settlement process and provide the Commission with an outline of the pertinent 

issues to be resolved. 

(3) In issuing its approval to negotiate, the Commission may provide directions to the 

parties regarding information to be filed with the Commission. 
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5 Role of AUC staff 

(1) Subject to subsection (2), AUC staff involved in the negotiated settlement process 

must not participate in proceedings by the Commission arising from or relating to 

any issue in the negotiated settlement proceeding, without the express written 

consent of all parties to the negotiations. 

(2) AUC staff may advise the Commission as to the fairness of the process without 

obtaining the consent of the parties. 

6 Filing of the application and settlement agreement 

(1) Subject to Section 3, when an agreement is reached on all or some of the issues, 

the text of the agreement, including a representation that no party has withheld 

relevant information, must be circulated to all parties to the agreement. 

(2) Upon the concurrence of the parties on the text of the agreement, an application 

for approval must be filed with the Commission. 

(3) At a minimum, the application must include the following: 

(a) evidence of adequate notice; 

(b) the settlement agreement, 

(c) details of issues not resolved; 

(d) outline of issues where acceptance is not unanimous, including the names 

of those who disagree; 

(e) the rates that result or will result from the settlement, supported by 

schedules, to assist the Commission in understanding how the rates were 

derived; 

(f) the text of any changes to the terms and conditions of service with 

supporting information; 

(g) a description of any outstanding issues; and 

(h) unless the Commission directs otherwise, a settlement brief explaining the 

basis of the settlement and how it meets the interests of the parties and the 

public interest. 

(4) The Commission may seek additional information it considers necessary. 

(5) The onus is on the applicant to ensure that there is sufficient evidence to support 

the application, and that the quality and detail of the evidence and the rationale for 

the settlement of issues are sufficient to enable the Commission to understand and 

assess the agreement. 
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7 Evaluation and acceptance of a settlement agreement 

(1) The Commission must give notice of the application. 

(2) The Commission, in its consideration of a settlement agreement, must consider 

dissenting views which may relate to one issue, portions of the settlement 

agreement, or its entirety. 

(3) The Commission must determine the process for dealing with the issues identified 

by non-participants to the settlement negotiations or parties with dissenting views. 

(4) If it determines that a hearing is not required, the Commission shall consider such 

views in its deliberations. 

(5) If it determines that a hearing is required, either oral or written, the parties will 

have the opportunity to offer evidence and to question all or any portion of the 

settlement. 

8 Unanimous or unopposed settlement 

(1) Upon presentation of a unanimous settlement or a settlement that is unopposed, 

the Commission must assess whether the settlement results in rates and terms and 

conditions that are just and reasonable. 

(2) If a unanimous settlement is determined by the Commission to be patently against 

the public interest or contrary to law, the Commission must intervene. 

9 Costs 

(1) Costs incurred in the negotiated settlement process are generally the responsibility 

of the applicant utility, to be recovered through customer rates. 

(2) All costs must be approved by the Commission, pursuant to the Commission 

Rules on Intervener Costs, whether the parties reach agreement on costs or not. 

(3) Parties to the negotiated settlement must provide sufficient detail for the 

Commission to assess the reasonableness of costs. 

(4) The Commission will not recognize costs as a substantive term or condition of the 

negotiated settlement. 
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Regulatory burden reduction 

AUC roundtable report and next steps  

Since its inception, the AUC has set a course of achieving an efficiency agenda. With his 

appointment as chair in 2018, Mark Kolesar has renewed and expanded that agenda.   

The efficiency agenda has multiple objectives including operational performance (performance 

metrics), regulatory outcomes through performance and incentive mechanisms (performance-

based regulation) and improved decision-making processes.  

The AUC’s efficiency agenda has four initiatives: 

 Project Green Light.

 Roundtable on Regulatory Burden Reduction.

 Industry Impact Assessment Report; a part of the AUC strategic plan that will inform our

annual report card and the Alberta government red tape policy work.

 Regulatory Burden Task Force.

On October 4, 2019, the AUC held a roundtable with approximately 50 stakeholders to discuss 

regulatory burden and how future regulatory approaches might reduce, or eliminate regulatory 

requirements. The list of attendees, shown in Appendix A, included representatives from utility 

companies, consumer organizations, industry groups, generators, government and other 

stakeholders. In addition, a number of excellent written submissions were filed in advance of the 

session. 

The roundtable began with opening remarks from Mark Kolesar, followed by three moderated 

panels of speakers discussing the following topics: 

 Defining regulatory burden – a discussion of regulatory burden and its impact.

 Solutions – identifying possible ways of reducing regulatory burden.

 Next steps – prioritizing solutions and mapping the way forward. 

The main views that emerged from those discussions are captured below. They have been 

grouped into areas where there was general agreement and areas the AUC intends to explore 

further. 
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Areas of general agreement 

 Importance of communication and clear guidance, and consistent decision-making.

 Significant culture change required by all, including a less risk averse approach.

 Renewable companies told the AUC that there is inefficient overlap between the AUC and

Alberta Environment and Parks on facilities applications, and noted that the current approval

process lacks the flexibility to accommodate the fast pace of technological change.

 Utilities told the AUC that while they respect the need for independent, transparent,

prospective and fair decision-making processes, the current application and hearing

procedures must be made more timely and focused. Concern was expressed about undue

scope creep and expansion of the discovery process. In short, the Commission’s decision-

making process needs improvement in order for utilities to proceed with projects and

investments with greater certainty and reduced risk. A number of specific recommendations

on how Commission processes may be improved were proposed. This bulletin discusses

those recommendations and whether and how they might be implemented.

 There is a need for continued trust and confidence that changes will not reduce customer

service, fairness, reasonableness of rates or standards expected of essential services.

 The industry is facing unprecedented challenges in terms of the number and required pace of

changes. Any reform initiatives will require changes to established, complex systems and

processes with shrinking resources. Given these challenges, there is little choice except to

implement strategic changes to enable flexibility and innovation.

 Timing – there was a general consensus that the process of introducing reforms should not

take too long. Specific concerns were raised that if the process is too slow or the outcomes

are not meaningful, legislative changes would be requested.

 AUC processes should be fit for purpose; no one size fits all solutions.

Areas to explore further 

 There were a number of areas where stakeholders had differing views and areas that attracted

relatively little discussion. In particular, the AUC is interested in better defining regulatory

burden, how regulatory burden might be measured, and whether other regulatory approaches,

including a permissive, proportionate approach, might improve our effectiveness in making

processes more efficient in some areas.



Page 3 

What we heard and intend to address to reduce or remove regulatory burden 

As noted above, stakeholders raised a number of specific suggestions for changes to the 

Commission’s application and hearing processes. The recommended changes are within the 

categories of: 

 adjudicative hearings

 role of parties

 pre-hearing processes

Adjudicative hearings: 

 Limit information requests to circumstances where fact-finding is required by applying 
existing Rule 001: Rules of Practice.

 More reliance on written proceedings.

 More reliance on oral argument.

 Scope constrained to early, clear and detailed issues development.

 Fixed decision dates with related incentives for parties’ failure to comply with necessary 
steps to meet hearing date.

 Increased use of incentives to drive behavior in adjudicative proceedings through imposition 
of cost consequences in the cost recovery process. 

Role of parties: 

 Clear demonstration of interest and how decisions impact the rights of constituencies, as a

measure of standing.

 Greater engagement by Commission panels in challenging and supervising questions and

submissions of parties.

Pre-hearing processes: 

 More use of technical conferences and less use of written interrogatories.

 Potential for Commission members attending technical conferences and ruling on relevance

of questions, responsiveness of answers and need for undertakings.

 Greater use of negotiated settlements and guidance as to which issues should be settled and

which should go to a hearing.

 Participation of Commission members in settlement discussions.
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Next steps 

 

While the review identified themes and areas for further work, the AUC knows there are 

improvements that it can make a start on now to reduce regulatory burden.   

 

The AUC agrees that its processes and procedures can be improved and the Commission, along 

with all parties, plays a significant role in making these improvements. The AUC is introducing 

the following changes immediately, where appropriate. 

 

The AUC will make greater use of technical or pre-hearing meetings with the applicant and 

interveners to: 

 

 Define the scope and issues arising from the application. 

 Clarify content in an application with a view to reducing information requests. 

 Determine the relevance and adequacy of information requests and responses.  

 Schedule process steps with fixed dates, and especially fixed hearing dates. 

 Deal with all interlocutory matters in an expedited fashion. 

The Commission will attend these sessions and make a ruling on these matters shortly after the 

meeting. Failing to comply with the Commission’s ruling may result in consequences, i.e. cost 

disallowance. 

 

The AUC will initially implement these measures in the following proceedings. 

 

Rates 

 

 ATCO Electric Transmission 2020-2022 General Tariff application 

 ENMAX Power Corporation 2019 Distribution Tariff, Phase II application  

 ATCO Electric 2019 Distribution Tariff, Phase II application 

Facilities   

Upcoming needs identification documents and transmission facility applications:  

 

 Chapel Rock to Pincher Creek Transmission Development  

 Alberta – British Columbia Intertie Restoration 

 Central East Transfer out 

The AUC’s Facilities Division will coordinate a roundtable meeting with representatives from 

Alberta Environment and Parks and renewable developers to identify and address overlap 

between the two agencies and discuss options for making the application process more flexible to 

address rapid technological change.  
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The AUC will continue to examine the areas identified for future work and look forward to 

continuing its discussions with stakeholders. In the meantime, the AUC intends to implement the 

changes identified above to its application and hearing processes without further consultation. 

Where required, relevant rules or bulletins will be amended to reflect these practice changes.  

 

It is vitally important that everyone who participates in the regulatory sector accept responsibility 

to adapt to the changes being implemented. Not all will be easy to implement. For example, a 

Commission letter directing a party to appear in four days to argue the relevance or adequacy of 

information requests is very different from the current written process; however, without this 

kind of dramatic process change, we risk making little if any progress on reducing regulatory 

burden.   

 

 

 

Robert D. Heggie 

Chief Executive 

 



Appendix A 

First Name Last Name Title Company 

Pauline McLean Director, Legal & Regulatory 
Affairs & Associate General 
Counsel 

AESO 

Tom Sloan Legal Manager, ISO Tariff & 
Transmission System Projects 

AESO 

Larry Kram Vice President, Law, General 
Counsel and Corporate 
Secretary 

AESO 

Al Nagel Chief Executive Officer Alberta Federation of REAs 

Doug Larder, QC General Counsel Alberta Utilities Commission 

Bob Heggie Chief Executive Alberta Utilities Commission 

Mark Kolesar Chair Alberta Utilities Commission 

Holly Lee Executive Assistant Alberta Utilities Commission 

JP Mousseau Executive Director, Facilities Alberta Utilities Commission 

Henry van Egteren Commission Member Alberta Utilities Commission 

Tracee Collins Commission Member Alberta Utilities Commission 

Mike Stock VP, Financial Services & 
Regulatory Affairs 

AltaGas 

Kristen Lozynsky Senior Regulatory Counsel AltaGas 

Zora Lazic Senior Vice President, Law & 
Regulatory, General Counsel 

AltaLink 

Ed Rihn   AltaLink 

Corinne Severson Director, Regulatory ATCO Utilities 

Brian Shkrobot Senior Vice President, Finance 
& Regulatory 

ATCO Utilities 

Dennis DeChamplain Executive Vice President & 
Chief Financial Officer 

ATCO Utilities 

Chris Best Consultant Best Consulting Solutions 

Randall Block, QC Partner Borden Ladner Gervais 

Evan Wilson Regional Director, Prairies CanWEA 

Jason Comandante VP, Regulatory & 
Environmental Policy 

Capital Power 

Colin Robb Senior Advisor, Regulatory & 
Environmental Policy 

Capital Power 

Nicole Black Senior Manager, Government 
& Regulatory Affairs 

Direct Energy 

Gary Newcombe VP Government & Regulatory 
Affairs, Canada 

Direct Energy 

Stephanie Clarke Assistant Deputy Minister Energy, Resource Development Policy  



Appendix A 

First Name Last Name Title Company 

Nicole Spears Executive Director Energy, Retail, Distribution and Coal 
Branch 

Andrew Barrett Vice President, Regulatory 
Applications 

ENMAX 

Jana Mosley Vice President, Power Delivery ENMAX 

Dale McMaster Executive Vice President, 
Transmission & Distribution 
Services 

ENMAX 

Saqib Chaudhary Director, Regulatory Affairs and 
Business Planning 

EPCOR Distribution & Transmission 

Iftikhar Abbasi Senior Manager, Regulatory 
Affairs 

EPCOR Energy Alberta 

Brian Hennings General Counsel EQUS 

Charlene Glazer Regulatory & Compliance 
Leader 

EQUS 

Bori Arrobo Senior Manager, Environmental 
and Regulatory Affairs 

Fort McKay First Nation 

Michael Mosher President & CEO FortisAlberta 

Deb Crossman Director, Customer Operations FortisAlberta 

Dan Tocher Vice President, Stakeholder 
Relations 

Greengate Power 

Shanelle Sinclair Manager, Regulatory & Policy, 
Power Generation 

Heartland 

Matt Davis Director, Strategic Planning and 
Policy 

Heartland 

Vittoria Bellissimo Executive Director IPCAA 

Erika Goddard Power Development Lionstooth Energy Inc. 

Geoff Lester President & CEO Lionstooth Energy Inc. 

Gordon Kaiser Chief Executive Officer Market Surveillance Administrator 

Christine Runge Senior Consultant  Power Advisory 

Marnie Dawson Principal, Renewable Energy 
Group 

Prairie Sky Consulting 

Randy McCreary Partner Reynolds, Mirth Richards & Farmer 

Daniel Visser Manager, Development & 
Engineering, Renewable Energy 

Suncor 

Joanne Lipinski Specialist, Electrical Approvals Suncor 
 
 



Appendix A 

First Name Last Name Title Company 

Georgina Newell Manager, Operations 
Compliance 

TransAlta 

Akira Yamamoto Senior Regulatory Advisor TransAlta 

Luis Pando-Lopez Market Analyst Utilities Consumer Advocate 

Chris Hunt Executive Director & Advocate Utilities Consumer Advocate 

Sandra McDonough Manager, Regulatory 
Operations 

Utilities Consumer Advocate 

Jim Wachowich, QC  Counsel Wachowich & Co 

 

 



APPENDIX A 
to Order G-11-12 

 

 

 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

Negotiated Settlement Process 
 

Policy, Procedures and Guidelines 
 

 
 
 
 
 
 
 
 
 

February 2012 
 
 
 
 
 
 
 

 



APPENDIX A 
to Order G-11-12 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
British Columbia Utilities Commission 
Sixth Floor, 900 Howe Street, Box 250 

Vancouver, British Columbia, Canada V6Z 2N3 
 
 

Telephone:  (604) 660-4700 
Facsimile:  (604) 660-1102 

BC Toll Free:  1-800-663-1385 
 

Email  commission.secretary@bcuc.com 
Website  http://www.bcuc.com 

 
 
 
 
 
 
 
 
 
 
 
 



APPENDIX A 
to Order G-11-12 

 

 

 
TABLE OF CONTENTS 

Page No. 
 

I POLICY STATEMENT 1 

II BACKGROUND 1 

III WHEN IS A NEGOTIATED SETTLEMENT PROCESS APPROPRIATE? 1 

IV PROCEDURES FOR THE NEGOTIATED SETTLEMENT PROCESS 2 

1. Role of the Commission or Commission Panel Prior to Commencing a  
Negotiated Settlement Process 2 

2. Role of the Facilitator During the Negotiated Settlement Process 5 

3. Activities in the Negotiated Settlement Discussions 6 

4. Discussions Without Prejudice and Confidential 7 

5. Authority to Act 7 

6. The Right to Dissent 8 

7. Steps Following the Conclusion of Settlement Discussions 8 

8. Commission Panel’s Evaluation of Settlements 8 

9. The Effect of a Settlement Agreement 9 

 

V CONFIDENTIALITY AGREEMENT OF PARTICIPANTS TO THE NEGOTIATED SETTLEMENT PROCESS 10 

 
  



APPENDIX A 
to Order G-11-12 

 

Negotiated Settlement Process  1 

 
REVISED NEGOTIATED SETTLEMENT PROCESS 

 
POLICY, PROCEDURES AND GUIDELINES 

 
 
I POLICY STATEMENT 
 
The policy of the British Columbia Utilities Commission (Commission) is to use the Negotiated Settlement 
Process judiciously to save time and reduce the cost of utility regulation while achieving sound regulatory 
decisions.  The Commission is committed to public participation in its processes and to transparency in its 
decision making.  It is in the spirit of these values that this policy has been implemented. 
 
This document replaces the Commission’s January 2001 Negotiated Settlement Process, Policy, Procedures and 
Guidelines document. 
 
 
II BACKGROUND 
 
Negotiated settlements can offer significant benefits to the regulatory process; however, realizing those 
benefits, while maintaining fundamental principles of natural justice and fairness, requires that certain principles 
and process attributes be present, including the appropriate participation of Commission staff.  If participants 
are not satisfied with a Negotiated Settlement Process they are free, at any time, to choose not to participate 
and to use the traditional hearing process to resolve their concerns.  The flexible nature of the Negotiated 
Settlement Process allows it to adapt to problems as they arise. 
 
A Negotiated Settlement Process may not always be appropriate or successful.  The first question to be 
considered by potential participants is whether any of the issues are amenable to the Negotiated Settlement 
Process.  Considerations to be taken into account are listed in Part III. 
 
The Commission has statutory obligations under the Utilities Commission Act and other provincial legislation and 
cannot delegate decision-making power to others; however, the Negotiated Settlement Process is a tool that 
provides considerable flexibility to the Commission and to parties appearing before it. 
 
 
III WHEN IS A NEGOTIATED SETTLEMENT PROCESS APPROPRIATE? 
 
To assist the Commission in determining when to use the Negotiated Settlement Process, all or portions of an 
application should be evaluated in light of the following considerations: 
 

(i) Will customer classes or other groups that are likely to be affected by the agreement be participants in 
the negotiating sessions?  It may be necessary to exercise judgement as to the significance of any 
settlement agreement for parties that will not be active participants.  Will the interests of the non-
represented groups be adequately addressed by other interveners and/or the active participation of 
Commission staff? 

 
(ii) Will the application pose policy issues about which there is no established Commission precedent?  If so, 

all or portions of the application may not be suitably addressed by negotiation. 
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(iii) Has the set of issues posed by the application been subject to a public hearing within a reasonable 
interval?  This consideration derives from the need to maintain an adequate public record and to avoid 
systematic lack of representation by any affected customer class or group. 
 

(iv) The Commission Panel may request confirmation from the parties who intend to participate in the 
settlement discussions.  It may also be the case that, in some circumstances, too large a number of 
Participants could preclude an effective settlement process.  When this occurs, the Commission Panel 
may: 

 

 divide the application into sub-issues to reduce the number of Participants at any one negotiation 
session; 

 encourage Participants representing similar issues to work together; or 

 decide that a Negotiated Settlement Process is not workable. 

 
 
While the Commission strongly supports the development of the Negotiated Settlement Process, it has a 
statutory duty to regulate in the public interest.  Therefore, the Commission will not accept a proposed 
settlement agreement unless it is persuaded that the agreement is in the public interest and consistent with the 
requirements of the Utilities Commission Act. 
 
 
IV PROCEDURES FOR THE NEGOTIATED SETTLEMENT PROCESS 
 

1. Role of the Commission or Commission Panel Prior to Commencing a  
Negotiated Settlement Process 

 
(i) Initiation of the Process 
 
The decision to initiate the Negotiated Settlement Process will be made by the Commission or a division of the 
Commission (Commission Panel) and confirmed by order, after consideration of the application, the preference 
of the Applicant, the likely interests of affected parties and any other matter it considers relevant.  The 
Negotiated Settlement Process timetable, and opportunities for information requests and responses from the 
utility, will be specified by the Commission Panel. 
 
Participation in negotiations is voluntary.  While unanimous support from the Applicant and the Registered 
Interveners is preferred before attempting a settlement process, there may be situations where general 
agreement is sufficient. 
 
Before settlement discussions begin, the Commission Panel may establish various pre-settlement processes, 
including workshops and issues meetings.  The purpose of workshops is to assist all parties to understand 
specific aspects, policies or concepts in an application through informal presentations and discussions. 
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(ii) Establishing the Participants 
 
The Commission recognizes the right of Registered Interveners, Commission staff and the Applicant 
(Participants) to participate in settlements.  The Commission does not exclude or prohibit participation unless 
the party in question has no reasonable interest in the subject matter or pursues issues that are out of scope of 
the settlement discussions.  Any challenges to a party’s participation should be made in writing to the 
Commission Panel prior to the start of negotiations.  The Commission Panel will then decide whether to hold an 
oral hearing to resolve the matter or address it through written submissions. 
 
Parties cannot be forced to participate in a settlement process. A decision not to participate will not limit the 
right of the party to comment, for the Commission Panel’s consideration, on a proposed settlement agreement. 
 
Proper notice is important to ensuring that all registered parties have the opportunity to participate in 
settlement discussions.  The Commission order that initiates the Negotiated Settlement Process will be sent to 
all registered parties to provide proper notice. 
 
Sufficient information will be available to the Participants so that issues can be assessed and the Negotiated 
Settlement Process can begin.  In most cases this will include, at a minimum, the application and responses to 
information requests. 
 
Negotiated Settlement Processes are considered “proceedings” for the purpose of cost awards under 
section 118 of the Utilities Commission Act.  All parties requesting a participant assistant/cost award must sign 
the attendance form each day of the negotiations.  Awards may be granted even if a settlement cannot be 
reached, but will be granted according to the same conditions, where appropriate, as for costs awarded in the 
case of a full public hearing.  Parties being asked to pay will have the opportunity to comment on the award 
request and the comments may address Section 1, Participant Eligibility of the Participant Assistance/Cost 
Award Guidelines. 
 
(iii) Appointing the Facilitator 
 
The Commission will normally provide a Facilitator.  The appointment of the Facilitator will be made by the 
Commission Chair, pursuant to section 28(1) of the Administrative Tribunals Act.  The appointee will normally be 
a person knowledgeable in matters involving public utilities.  In making the appointment, the Commission Chair 
may consider the names of Facilitators recommended by the Commission Panel assigned to the application.  
Prior to making the recommendation, the Commission Panel may canvas the Applicant, Registered Interveners 
or Commission staff for names of potential Facilitators.  A Participant proposing a Facilitator must provide the 
Facilitator’s name and credentials. 
 
If any Participant in a Negotiated Settlement Process requests someone other than Commission staff or a 
consultant to facilitate or chair the negotiating sessions, that request, with supporting reasons, should be 
submitted in writing to the Commission Panel.  The other Participants in the Negotiated Settlement Process will 
be given an opportunity to comment on the request. 
 
The Commission Chair will either approve the recommendation or advise the Participants why the proposed 
Facilitator is unacceptable. 
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(iv) Establishing the Role of Commission Staff in the Negotiations 
 
Commission staff participation in settlement discussions, and alternative dispute resolution generally, is 
important to the effectiveness of the process.  Commission staff provide certain skills, knowledge and 
experience that may otherwise not be available to all participants.  Normally the role of Commission staff is 
separate from the role of the Facilitator and staff have the responsibilities listed below.  The Commission Panel 
may modify the responsibilities of Commission staff and may require that the role of Facilitator and Commission 
staff be fulfilled by the same person. 
 
The Commission Panel will establish the role of Commission staff prior to the commencement of negotiations 
and will request submissions from the Applicant and the Registered Interveners.  Commission staff’s role may be 
as an Active Participant, an Advisor, an Observer or a Facilitator as described below: 
 

a) Commission Staff’s role as an Active Participant may include: 
 

 actively participating in negotiations; 

 taking a position on issues; and 

 providing a letter of support or comment on any proposed settlement agreement. 

 
Where a Commission staff member participates as an Active Participant, the Commission staff member 
will not: 
 

 discuss any matters relating to the application or the negotiations with Commission staff that 
are performing an Advisory role during the negotiation sessions; and 

 discuss any matters relating to the application or the negotiations with the Commission Panel 
from the start of the Negotiated Settlement Process until the Commission Panel either approves 
any proposed settlement or issues its decision following any oral or written public hearing that 
takes place on the application. 

 
b) Commission Staff’s role as an Advisor may include: 
 

 supplying factual information that may otherwise not have been brought to the attention of the 
Participants; 

 describing possible implications of settlement proposals for unrepresented parties; 

 advising the Participants of any relevant decisions and precedents recognized by the 
Commission 

 ensuring that the Participants are aware of matters the Commission Panel has identified for 
consideration; and 

 preparing an Issues Summary which contains a list of issues to be addressed in the negotiations, 
a summary of each issue and any concerns relating to each issue. 
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Where a Commission staff member participates as an Advisor, the Commission staff member will not: 
 

 take a position on issues; 

 prepare a Strawman which contains the Issues Summary along with a proposed resolution of 
each issue and a rationale of the proposed resolution of each issue; 

 actively participate in the Negotiated Settlement Process other than in an Advisory role; 

 discuss any matters relating to the application or the negotiations with Commission staff that 
are participating in an Active Participant role during the negotiation sessions; 

 discuss any matters relating to the negotiations with the Commission Panel; or 

 provide a letter of support or comment on any proposed settlement agreement. 

 
c) Commission Staff’s role as an Observer may include: 
 

 monitoring the Negotiated Settlement Process to ensure that it is fair and open to all parties;  

 reporting back to the Commission Panel on the fairness of the process; and  

 providing the Commission Panel with technical assistance in its review of any proposed 
settlement agreement or in a hearing if the Negotiated Settlement Process has not resolved all 
issues. 

 
d) Commission Staff’s role as a Facilitator, in addition to those matters identified in Part IV.2 may include: 
 

 preparing an Issues Summary for the purposes of issues negotiation; and 

 preparing a separate Strawman proposal for the purposes of issues negotiation. 

 
In summary, the responsibility of Commission staff is to ensure that the interests of all affected parties are taken 
into account.  Commission staff who attend settlement discussions will not disclose to the Commission Panel 
any positions or offers presented during the negotiation sessions without the consent of all Participants. 
 
 
(v) Identifying Matters for Consideration 
 
The Commission Panel will determine the appropriateness of referring all, or portions of, an application to a 
Negotiated Settlement Process, making reference to the criteria listed in Part III.  The Commission Panel will also 
identify any of the matters it wishes the Participants to consider, and this information will be provided to the 
Participants in written form. 
 
 

2. Role of the Facilitator During the Negotiated Settlement Process 
 
In conducting the settlement process the Facilitator will: 
 

• help to foster an environment of cooperation and trust among Participants; 

• ensure that all Participants have an opportunity to express their views on each issue; 
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• facilitate the preparation of a proposed settlement agreement which contains all the required 
components; and 

• guide the preparation of a list of outstanding issues, if any. 

 
The Facilitator in the Negotiated Settlement Process has authority to bring about a resolution of issues by any 
reasonable means, and in particular by: 
 

• clarifying and summarizing a Participant's position; 

• making explicit any differences in the positions taken by Participants; 

• recognizing the possible concerns of unrepresented parties; 

• encouraging a Participant to evaluate its own position in relation to that of other Participants by 
introducing objective standards; and 

• identifying settlement options or approaches that have not yet been considered. 

 
In summary, the role of the Facilitator is twofold: a) to oversee the manner in which the settlement process is 
carried out; and b) to ensure that the full range of issues is effectively addressed.  Participants to the negotiation 
are responsible, however, for the substance of the proposed settlement and the supporting rationales. 
 
 

3. Activities in the Negotiated Settlement Discussions 
 
The Negotiated Settlement Process may include technical workshops and pre-hearing conferences but will 
usually include the following stages: 
 

i) At the outset of the Negotiated Settlement Process, the Facilitator will invite the Registered 
Interveners, the Applicant and Commission staff to identify issues arising from the application to be 
addressed through negotiation. 

 
ii) Parties who intend to participate in the negotiations will be required to confirm that they will 

adhere to the terms and conditions of the process, as set out in Part V, as a precondition of their 
participation. 

 
iii) During the negotiations, Participants will present their positions on each issue.  All negotiations are 

on a without prejudice basis for each issue until that issue has been signed off. 
 

iv) Participants will seek a consensus resolution of each issue.  Once an issue has been signed off, the 
Participants signing off agree not to dispute that issue at a settlement hearing on the proposed 
settlement agreement unless new material information becomes available that was not reasonably 
available at the time of the negotiations. 

 
v) It is the responsibility of Participants to ensure that the proposed settlement agreement contains 

sufficient evidence to support the proposal.  The proposed settlement agreement must address 
each of the requests made by the application, describe the issue and the relevant information 
responses, and provide the resolution to each issue.  In particular, provisions of the proposed 
settlement agreement that relate to matters of concern identified by the Commission Panel, or any 
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other matters that may affect the public or non-participant parties, must be supported by explicit 
rationales. 

 
vi) Any proposed settlement agreement will allow dissenting Participants to pursue their position 

directly with the Commission Panel as set out in paragraph 6 below. 
 
vii) Participants agree that they will not raise any position taken by other Participants during the 

negotiations at a settlement hearing. 
 
viii) Participants are free to communicate their own position with respect to any issue but agree that 

they will not communicate the positions of any other Participants taken at the negotiations to third 
parties unless all the Participants to the negotiations agree. 

 
ix) Once the negotiations are completed, and all issues are signed off, the proposed settlement 

agreement will be circulated to all other Registered Interveners whether or not they were present at 
the negotiations in order to advise them of the negotiations and to obtain the positions of those not 
present.  When Participants sign off on a proposed settlement agreement they agree to provide 
their support to the agreement and to waive their right to present evidence and cross-examine on 
matters dealt with by the agreement. 

 
x) A Participant who intends to dissent from a Negotiated Settlement Agreement may remain in the 

Negotiated Settlement Process throughout its duration.  A dissenting Participant should, where 
possible, state their dissent during the Negotiated Settlement Process so that the opportunity for 
other Participants to take them into account in arriving at a settlement agreement is not lost.  
However a dissenting Participant is not required to provide reasons for their dissent and may simply 
choose to provide them to the Commission Panel with their Letter of Comments. 

 
 

4. Discussions Without Prejudice and Confidential 
 
To foster open, frank, and innovative settlement discussions, positions presented during the settlement 
discussions will be without prejudice and confidential.  The without prejudice and confidential nature of the 
discussions requires each Participant to disclose whether they are participating in their own right or on behalf of 
their group or client(s).  This disclosure will ordinarily appear in the Notice of Intervention, but if it does not, the 
Participant must disclose the identity of the party for whom the Participant is acting. 
 
Information that would have become available independently of the Negotiated Settlement Process remains 
public information.  Parties must agree to the confidentiality agreement set out in Part V below, or they will not 
be permitted to participate in the Negotiated Settlement Process.  The confidentiality agreement must be signed 
either before the commencement of the first issues meeting or, in any event, before the commencement of 
negotiations. 
 
 

5. Authority to Act 
 
The Commission Panel will require representatives to be able to speak to the concerns of their group or client(s) 
during negotiations.  Further, the Commission Panel will require that representatives who sign a proposed 
settlement agreement have been given the authority by their group or client(s) to do so. 
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6. The Right to Dissent 

 
The Commission explicitly recognizes the right of Participants to dissent from a proposed settlement agreement.  
If a Participant dissents, it can submit a written argument to the Commission Panel.  If the Commission Panel is 
of the view that the dissent is reasonable and material, it may request written rebuttal argument or, where the 
settlement review process is to occur at an oral hearing, request argument at the oral hearing.  If the dissent is 
determined to be reasonable and material, the dissenting Participant retains the right to cross-examine, call 
evidence, and make final argument on the issue at a settlement hearing without prejudice to any positions that 
they may or may not have taken during the negotiations.  In such an instance, no reference will be made to any 
positions taken by any other Participant during the negotiations.  In like manner Participants that do sign off, 
preserve the right to cross-examine, call evidence, and make final argument on the issue raised by dissenting 
Participants. 
 
 

7. Steps Following the Conclusion of Settlement Discussions 
 
Following the conclusion of settlement discussions: 

 
i) The proposed settlement agreement will be circulated amongst the Participants and the Facilitator 

will request a letter of support or letter of comment regarding the proposed settlement agreement 
from the Participants.  The Facilitator will then distribute the proposed settlement agreement and 
letters of support or comment to the non-participating Registered Interveners and to the 
Commission Panel.  Normally the Commission Panel will give the non-participating Registered 
Interveners one week to provide comments to the Commission Panel on the proposed settlement 
agreement prior to the Commission Panel commencing its evaluation of the proposed settlement 
agreement. 

 
ii) Any party who does not agree with the settlement will be expected to provide written reasons to 

the Commission Panel.  All responses will be transmitted to the Commission Panel for its 
consideration. 

 
iii) The Commission Panel will not be provided with any information about the negotiations unless the 

Participants to the negotiations agree. 
 
 

8. Commission Panel’s Evaluation of Settlements 
 
The Commission Panel may approve proposed agreements as “packages” rather than line-by-line.  At the same 
time, the Commission Panel will not accept individual terms that, in its judgement, contravene the Commission’s 
statutory obligations.  Settlement agreements need to be supported by a significant and substantial consensus 
group of the Participants. 
 
If the Commission Panel wishes to amend a portion of a settlement and that amendment would have a material 
effect on one or more interests, the Commission Panel will provide the necessary time for staff to contact all the 
signatories to the settlement to determine if they will agree to the changes.  A final meeting of the Participants 
to the Negotiated Settlement Process to address the changes may be scheduled. 
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If the Commission Panel rejects the proposed settlement agreement, then the Commission Panel will establish a 
process for the review of the application. 
 
It is important that the Commission Panel have sufficient information on the public record to evaluate a 
proposed settlement agreement.  This information includes any requirement stated in Part IV.3(v) “Activities in 
the Negotiated Settlement Discussions”.  In most cases, the following information will be required at a 
minimum: the terms of the agreement, the application and information responses, and a list of the Participants 
who agree to the terms of the settlement.  The Commission Panel may require Participants to submit additional 
information, either orally or in writing.  The onus of ensuring that sufficient information is on the record always 
rests with the proponents of the agreement. 
 
The Commission Panel may evaluate proposed settlements through either an oral or a written public hearing.  
The responses of Participants will be distributed to all Registered Interveners before a settlement hearing 
begins.  The Commission Panel may approve the proposed settlement agreement provided the Commission 
Panel believes the settlement satisfies the public interest and the Commission Panel’s statutory obligations. 
 
 

9. The Effect of a Settlement Agreement 
 
The benefits of the Negotiated Settlement Process will only be realized if Participants are bound to the terms of 
the agreement.  There are, however, circumstances where the proposed settlement agreement may require 
amendment.  Those circumstances include where: 
 

i) one or more Participants becomes aware of important new information that was not reasonably 
available to the Participant(s) at the time of the settlement discussions and which has a significant 
bearing on the assumptions upon which the proposed settlement agreement was reached; or 

 
ii) all Participants decide to opt out of the proposed settlement agreement pending an acceptable 

amendment. 
 
Amendments will not be made once the Commission Panel has reviewed and accepted the terms of a proposed 
settlement agreement. 
 
If a proposed settlement agreement is approved by the Commission Panel then any disputes regarding matters 
contained in the settlement agreement that are referred to the Commission for determination shall be 
examined based on the wording in the settlement agreement approved by the Commission.  If the Commission 
determines that there is uncertainty in the wording of the approved settlement agreement then the 
Commission may look to the evidentiary record to assist in resolving the ambiguity. 
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V CONFIDENTIALITY AGREEMENT OF PARTICIPANTS TO THE NEGOTIATED SETTLEMENT PROCESS 
 
As discussed in Part IV.4 above, “Discussions Without Prejudice and Confidential”, bargaining positions 
presented during the settlement discussions will be without prejudice and confidential.  All Participants in 
settlement negotiations must agree to the confidentiality agreement set out below and comply with the 
confidentiality agreement, or they will not be permitted to attend the negotiated settlement process. 
 

We, on behalf of ourselves, and/or on behalf of our clients, as the case may be, will not disclose any 
positions taken either orally or in writing during the course of the Negotiated Settlement Process to any 
parties not subject to this confidentiality agreement without the consent of all Participants to the 
negotiations.  If we or our clients need to discuss with or seek information from other people within our 
organization or external advisors those parties will also be bound by this confidentiality agreement. 
 
Without restricting the generality of the foregoing, we acknowledge that this confidentiality agreement 
will prevent us, or our clients, from cross-examination on those positions at any public hearing held in this 
matter and further prevent us from making use of those positions against the proponent of the positions 
in any argument at such hearing.  Similarly, we undertake not to cross-examine witnesses about any 
positions taken in the Negotiated Settlement Process. 
 
We further acknowledge that we have fully read and now agree to conduct our attendance and 
negotiations according to the Negotiated Settlement Process - Policy, Procedures and Guidelines as set 
out by the Commission. 
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