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Options and models for better legal and policy protections  

Building on the Gippsland Lakes law reform workshops held in September and October 2020, this 

document presents options and models for a law reform agenda for the Gippsland Lakes. 

Options and models: how should we approach the task of setting them out? 

For over 50 years, there has been ongoing movement and advocacy aimed at halting environmental 

degradation of the Gippsland Lakes. Despite this work, the Lakes face a range of cumulative environmental 

and governance problems (Workshop 1, Discussion Paper). The eco-hydrology, geography and the 

governance/management arrangements applying to the Gippsland Lakes and catchment are complex and 

fragmented, and have largely failed to conserve, protect and restore the Lakes.  

In this context, the approach taken below is to:   

 lay out broad options and models for reform, effectively along a spectrum from minimal but 

constructive reform through to radical and ambitious approaches to reform;  

 propose reform models that can apply to the Gippsland Lakes, in addition to the catchment as a 

whole; and   

 allow for flexibility for choosing multiple or simultaneous options and strategies. 

Summary of options and models for consideration 

The options below can be summarised in the following way: 

Section 

in this 

paper 

Option Scope of reform Main characteristics proposed 

1 Incremental/minimalist 

approaches 

Within existing legal and 

policy frameworks and using 

existing laws (with scope for 

reform of those laws) 

Focus change on improving, 

adapting and applying existing 

instruments to better environmental 

and public outcomes 

2 New part for the 

Water Act 

Significant reform of existing 

legislation 

A new section of the Victorian Water 

Act to strengthen the interaction 

between water resource 
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management decisions and 

protection of Ramsar sites 

3 New legislative 

framework for the 

Gippsland Lakes 

Radical new legislation for 

the Gippsland Lakes and 

catchment area 

Create new legislation to protect, 

conserve and restore the Lakes, 

which may include aspects of legal 

personhood 

 

1 Option 1: Incremental or minimalist approaches 

Reform and/or strengthen existing legal and policy instruments, including strategy and policy documents. 

Potential reforms included: 

1. Strengthening protections in the Gippsland and Central Region Sustainable Water Strategy (SWS) 

2. Scientific audit of the Lakes and updating Ramsar documents 

3. A strategic plan for environmental restoration of the Gippsland Lakes 

1.1 Gippsland and Central Region Sustainable Water Strategy 

For the SWS to respond to unsustainable management of the Gippsland Lakes catchment area, 

including applying the precautionary principle to any decisions around expanded irrigation for 

agriculture and ensuring water for the environment. 

A Sustainable Water Strategy (SWS) is a document prepared under Division 1B of the Water Act 1989 and 

provides actions and policies at a regional scale to manage water resources and threats. The boundaries for 

the existing SWSs have been redefined following the Water for Victoria report in 2016. The new Central and 

Gippsland Region SWS will combine the existing Central Region and Gippsland Region SWS boundaries with 

modifications to the western and north-western boundaries.  

Drafting is currently underway for the SWS, and formal public consultation will not take place on the draft 

SWS until 2021. However, of particular concern is government funding of $500,000 for a study to scope 

potential development of further irrigation in in the central Gippsland region. This study will feed into the 

SWS.1 

It is arguable that current hydrological management of the Gippsland Lakes catchment is unsustainable 

(Sustainability Report, forthcoming). One response is to advocate for the new SWS to recognise that the 

                                                           

1 See https://www.premier.vic.gov.au/central-gippsland-irrigation-funding/  

https://www.water.vic.gov.au/water-for-victoria
https://www.premier.vic.gov.au/central-gippsland-irrigation-funding/
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management of hydrology in the Gippsland Lakes catchment has been unsustainable and respond 

accordingly. This may include: 

 applying the precautionary principle to any decisions around expanded irrigation for agriculture; 

 applying the precautionary principle to any proposals to use recycled water for agriculture 

irrigation or mine rehabilitation; 

 applying adaptive management principles to take into account climate change implications; 

 increase in scientific information (e.g. through an audit, section 1.2 of this paper) to reduce 

uncertainty and identify trends; and 

 ensuring water for the environment meets the thresholds necessary for comply with sustainability 

principles, including intergenerational equity and conservation of biological diversity. 

1.2 Scientific audit of the Gippsland Lakes 

A comprehensive scientific audit of the Gippsland Lakes, and updated Ramsar Information Sheet in 

line with requirements under the Ramsar Convention  

There is a lack of scientific information about the Lakes. These information gaps are discussed in the 

Ecological Character Description which notes ‘the lack of comprehensive data to form a baseline and 

generally poor understand of the natural variability in key parameters’ and recommends subsequent 

assessments to improve information.2 

The last scientific audit of the Lakes was undertaken in 1998, and the Ramsar Information Sheet was last 

updated in 1999 (with the most recent science in the RIS being from 1990). Under the Ramsar Convention 

contracting parties are urged to update an RIS every six years or when the character of a Ramsar site 

changes. There has already been advocacy for a scientific audit of the Lakes.  

Responsibility for preparing the scientific information lies with both the State and the Commonwealth 

Government (for instance, the Commonwealth government has responsibility for implementation of 

Ramsar and ensuring that the RIS is updated, with the Victorian Government responsible for preparing the 

documents). Assessing the implications of climate change, including impacts on water availability, should 

be part of this study. 

1.3 A strategic plan for environmental restoration of the Gippsland Lakes 

Development and implementation of a strategic policy document ensuring environmental 

restoration 

                                                           

2 Gippsland Lakes Ecological Character Description, section 7. 

http://www.environment.gov.au/water/wetlands/publications/gippsland-lakes-ramsar-site-ecd
https://rsis.ramsar.org/ris/269
https://www.ramsar.org/sites/default/files/documents/pdf/res/key_res_vi.13e.pdf
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Ecological restoration involves assisting the recovery of an ecosystem that has been degraded, damaged or 

destroyed. Ecological restoration can be understood as both a process and an outcome.3 It is arguable that 

the management of the Gippsland Lakes has been unsustainable (Sustainability Report, forthcoming) to the 

point of causing significant environmental degradation, damage or destruction (Workshop 1, Discussion 

Paper).  

Restoration in general, and specifically restoration of wetlands, is the product of social as well as natural 

processes. Restoration is a choice, as a series of decisions and actions, omissions and behaviours, will 

determine the future of the Lakes: whether influenced by degradation or subject to processes of recovery. 

Even if, in the worst case scenario, the Lakes are on a trajectory toward regime shift (to a generally more 

degraded, impoverished marine system) we do not know when, if or how that tipping point applies or, 

indeed, that this regime shift cannot be restrained, its effect diminished, and a healthier coastal lagoon 

system more analogous to a past reference point, re-established. 

One pathway for policy decisions to facilitate a restored future for the Lakes is through a strategic plan for 

environmental restoration of the Gippsland Lakes. This strategic plan could be implemented through: 

 Provisions in the Flora and Fauna Guarantee Act that decisions be guided by a strategic plan for 

environmental restoration and the opportunities for environmental restoration that may be 

available in the course of undertaking any activities that are subject to such decisions;  

 Provisions in the Catchment and Land Protection Act requiring the relevant catchment 

management authorities (East Gippsland CMA and West Gippsland CMA) to prepare and 

implement a restoration plan; 

 An additional part in the Water Act (section 2); or 

 As part of new legislation for the Gippsland Lakes (section 3). 

A specific strategy for restoration for the Gippsland Lakes would be guided by national and international 

standards for ecological restoration, including:4 

1. That an appropriate reference ecosystem is used to set recovery targets and assess the success of 

an ecological restoration project (‘the past meeting the present and the future’) 

o This could involve community discussions e.g. on determining salinity in a future Lakes 

system  

o It would involve extended collaboration between Gunaikurnai, community, scientists, and 

public agencies.  

2. The techniques used at a site will be determined by the level of degradation, ability of the 

ecosystem to recover naturally, and necessary interventions 

                                                           

3 McDonald, Tein, Justin Jonson, and Kingsley Dixon. "National standards for the practice of ecological restoration in 
Australia (vol 24, pg S1, 2016)." Restoration Ecology 24.5 (2016): 705-705. 
4 Ibid. See also International Principles & Standards for the Practice of Ecological Restoration: 
https://www.ser.org/page/SERStandards/International-Standards-for-the-Practice-of-Ecological-Restoration.htm  

https://www.ser.org/page/SERStandards/International-Standards-for-the-Practice-of-Ecological-Restoration.htm
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o Implications of climate change would be a core consideration 

3. Ecosystem recovery must be assessed against clear goals and objectives, using measurable 

indicators 

o Indicators and trends may be developed through a scientific audit (section 1.2) 

4. Ecological restoration should aim for full recovery, insofar as possible, having regard to cumulative 

recovery outcomes 

5. Restoration science and practice are synergistic: this is part of ‘learning by doing’ 

6. People are essential to the success of ecological restoration 

o Essential is also the governance mechanisms to enable the vision of Gunaikurnai  

Case study: Wetlands restoration in Chesapeake Bay 

Chesapeake Bay in the USA spans six states with more than 150 major tributary rivers.5 Community 

members concerned over depleted oyster reefs6 advocated for a five-year Congressionally funded study7 

which led to the Chesapeake Bay Program. The first Chesapeake Bay Agreement was signed in 1983, 

establishing a primary collaborative governance model between multiple states, the EPA and the newly 

established Chesapeake Bay Commission.8 The agreement has been renewed and refocused multiple times 

since.9  

Community Involvement: The original funding for the study and motivation for the Chesapeake Bay 

Agreement was a direct result of community advocacy.10 There is a Citizens Advisory Committee in the 

current governance structure, which has ‘has been a strong advocate for increased transparency and 

accountability, citizen engagement and education, and independent evaluation of the restoration work of 

the partnership’.11 The Citizens Advisory Committee shares information about the restoration works with 

individual community members via recognised Program Partner groups. These groups make up broad 

community interests, including agricultural and homebuilding industries, business, conservation, 

                                                           

5 B.M. DeAngelis et al, ‘Social factors key to landscape-scale coastal restoration: lessons learned from three US case 
studies’ (2020) 12 Sustainability 869, 876. 
6 B.M. DeAngelis et al, ‘Social factors key to landscape-scale coastal restoration: lessons learned from three US case 
studies’ (2020) 12 Sustainability 869, 876. 
7 https://www.chesapeakebay.net/content/publications/cbp_13280.pdf  
8 Chesapeake Bay Program, Bay Program History  (Web Page, 2020) 
<https://www.chesapeakebay.net/who/bay_program_history>.  
9 with new amendments or agreements being signed in 1987, 1992, 2000 and 2014: Chesapeake Bay Program, Bay 
Program History  (Web Page, 2020) <https://www.chesapeakebay.net/who/bay_program_history>. 
10 B.M. DeAngelis et al, ‘Social factors key to landscape-scale coastal restoration: lessons learned from three US case 
studies’ (2020) 12 Sustainability 869, 876. 
11 Chesapeake Bay Program, Governance and Management Framework for the Chesapeake Bay Program Partnership 
(Document, March 31 2020) 17 
<https://www.chesapeakebay.net/documents/CBP_Governance_Document_version_3.1_%28updated_03.31.2020%2
9.pdf>. 

https://www.chesapeakebay.net/content/publications/cbp_13280.pdf
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environmental foundations, law, and civic groups.12 Community members can also be involved through 

trust fund structures through  the Chesapeake Bay Stewardship Fund.13 

 

Pollution standards: In 2010, the EPA set the Chesapeake Bay Total Maximum Daily Load (TMDL) to control 

the amount of diffuse pollution that entered the Bay and its tidal rivers.14 This has been upheld by the 

courts15 and is considered a key aspect of the restoration works. Watershed Implementation Plans were 

then created for each Bay area (there are seven in total) to meet pollution reduction standards, through a 

collaborative governance model that involved Federal, State and Local Governments.16  

Tributary restoration: There is a focus on restoration in the newest 2014 Chesapeake Bay, for instance, it 

sets a goal to restore native oyster habitat and population to 10 tributaries by 2025 and ensure their 

                                                           

12 Chesapeake Bay Program, Governance and Management Framework for the Chesapeake Bay Program Partnership 
(Document, March 31 2020) 17 
<https://www.chesapeakebay.net/documents/CBP_Governance_Document_version_3.1_%28updated_03.31.2020%2
9.pdf>. 
13 B.M. DeAngelis et al, ‘Social factors key to landscape-scale coastal restoration: lessons learned from three US case 
studies’ (2020) 12 Sustainability 869, 877-8. 
14 EPA, Chesapeake Bay Total Maximum Daily Load (TMDL) (Web Page, 2020) <https://www.epa.gov/chesapeake-bay-
tmdl>. 
15 For an overview, see https://www.epa.gov/chesapeake-bay-tmdl/chesapeake-bay-tmdl-court-decisions  
16 Chesapeake Bay Program, Bay Program History  (Web Page, 2020) 
<https://www.chesapeakebay.net/who/bay_program_history>. 

https://www.epa.gov/chesapeake-bay-tmdl/chesapeake-bay-tmdl-court-decisions


 

(7) 

protection.17 After the 2014 Agreement was established, tributary restoration began at a larger scale than 

previous efforts.18 

Monitoring and implementation: A Strategy Review System was created in 2017 to complement the goals 

of the 2014 Chesapeake Bay Watershed Agreement.19 The SRS is conducted through ‘Chesapeake 

Decisions’, a mechanism that allows the Management Board to monitor the progress of Goal 

Implementation Teams in a transparent manner.20 The Management Board assesses the strategies used 

and progress towards each goal on a two-year-cycle, in order to ‘adaptively manage’ the Program.21 

An important governance mechanism, is the assignment of specific outcomes of the Chesapeake Bay 

Watershed Agreement to Goal Implementation Teams (which can be seen in the above diagram).22 These 

Team’s consist of ‘federal and state agency partners along with consulting scientists and local stakeholders, 

such as local watershed associations’.23 These Teams allow local interests to filter into specific goals by way 

of restoration planning and policy.24 

1.4 Analysis: incremental/minimalist approaches 

Strengths  Weaknesses 

Working within already existing policy and 

statutory frameworks 

Establishes no overarching, integrating or unifying 

framework for river/waterway management 

Government, councils and public agencies familiar 

with existing frameworks 

Existing fragmented governance maintained, e.g. 

between agencies, functions and instruments/rules 

                                                           

17 https://www.chesapeakebay.net/documents/FINAL_Ches_Bay_Watershed_Agreement.withsignatures-HIres.pdf 
18 B.M. DeAngelis et al, ‘Social factors key to landscape-scale coastal restoration: lessons learned from three US case 
studies’ (2020) 12 Sustainability 869, 877.  
19 Chesapeake Bay Program, Bay Program History  (Web Page, 2020) 
<https://www.chesapeakebay.net/who/bay_program_history>. 
20 Chesapeake Bay Program, Chesapeake Decisions (Web Page, 2020) <https://www.chesapeakebay.net/decisions>. 
21 Chesapeake Bay Program, Strategy Review System Overview (Web Page, 2020) 
<https://www.chesapeakebay.net/decisions/srs>; Chesapeake Bay Program, ChesapeakeDecisions (Web Page, 2020) 
<https://www.chesapeakebay.net/decisions>. 
22 B.M. DeAngelis et al, ‘Social factors key to landscape-scale coastal restoration: lessons learned from three US case 
studies’ (2020) 12 Sustainability 869, 877. 
23 B.M. DeAngelis et al, ‘Social factors key to landscape-scale coastal restoration: lessons learned from three US case 
studies’ (2020) 12 Sustainability 869, 877. 
24 B.M. DeAngelis et al, ‘Social factors key to landscape-scale coastal restoration: lessons learned from three US case 
studies’ (2020) 12 Sustainability 869, 877. 

https://www.chesapeakebay.net/decisions/srs
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No major legislative changes or reform needed, 

hence arguably more expedient option 

Public participation in governance or decision-

making not advanced or improved; no additional 

participatory or accountability mechanisms 

 

2 Option 2: A new part for the Water Act  

A new part of the Water Act to better integrate water management decisions with Ramsar obligations 

The Commonwealth government bears primary responsibility for ensuring compliance with the Ramsar 

Convention. An action that results or will result in a significant impact on the ecological character of a 

declared Ramsar wetland must be approved under the EPBC Act.25 In addition to Commonwealth 

government responsibility, there are a number of State governance mechanisms aimed at addressing 

Ramsar Convention obligations:  

 The Department of Environment, Land, Water & Planning (DELWP) and site managers, including 

Parks Victoria has responsibilities which include preparing Ramsar information sheets (RIS), an 

ecological character description (ECD) and a management plan for each Ramsar site. 

 As waterway managers, catchment management authorities (CMAs) also have a role in managing 

Ramsar sites. Most Ramsar site management plans are incorporated into the regional waterway 

strategies (RWS) developed by CMAs. 

The 2016 VAGO audit26 and recent follow-up inquiry27 have identified a number of systemic management 

and governance issues with regard to Ramsar sites, noting that:28  

‘Overall, the governance, coordination and oversight of the management of Ramsar sites must 

improve for Victoria to effectively meet its obligations. Without this improvement, site managers 

will continue to be guided by their own priorities, rather than responding to key threats to Ramsar 

sites' ecological character.’  

                                                           

25 EPBC Act s 17B. 
26 https://www.audit.vic.gov.au/report/meeting-obligations-protect-ramsar-wetlands?section=#31898--2-victoria-s-
ramsar-site-management-framework 
27 ‘Meeting Obligations to Protect Ramsar Wetlands’ (2016) 
https://www.parliament.vic.gov.au/images/stories/committees/paec/Inquiry_into_Auditor-
Generals_report_No._202_Meeting_Obligations_to_Protect_Ramsar_Wetlands_2016/QoNs/PAEC_59-
05_Meeting_Obligations_to_Protect_Ramsar_Wetlands.pdf  
28 There is limited evidence that all Ramsar sites are being effectively managed and protected from decline. There is 
also evidence of potential change in the ecological character of some sites, while changes at other sites cannot be fully 
determined due to limitations such as a lack of data: Victorian Auditor-General’s Report, ‘Meeting Obligations to 
Protect Ramsar Wetlands’ (2016) Conclusions, page x. 

https://www.parliament.vic.gov.au/images/stories/committees/paec/Inquiry_into_Auditor-Generals_report_No._202_Meeting_Obligations_to_Protect_Ramsar_Wetlands_2016/QoNs/PAEC_59-05_Meeting_Obligations_to_Protect_Ramsar_Wetlands.pdf
https://www.parliament.vic.gov.au/images/stories/committees/paec/Inquiry_into_Auditor-Generals_report_No._202_Meeting_Obligations_to_Protect_Ramsar_Wetlands_2016/QoNs/PAEC_59-05_Meeting_Obligations_to_Protect_Ramsar_Wetlands.pdf
https://www.parliament.vic.gov.au/images/stories/committees/paec/Inquiry_into_Auditor-Generals_report_No._202_Meeting_Obligations_to_Protect_Ramsar_Wetlands_2016/QoNs/PAEC_59-05_Meeting_Obligations_to_Protect_Ramsar_Wetlands.pdf
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An aspect not adequately addressed by the current legal and policy mechanisms is natural resource 

decision-making in the Lakes catchment, which, while outside the physical formal boundaries of the site, 

has eco-hydrological impacts on the Ramsar site. In the case of the Gippsland Lakes, the unsustainable use 

of water in the catchment has significant impact on the Lakes (Sustainability Report, Forthcoming). Many of 

these decisions are made under the Water Act, however there is no specific recognition in the Water Act of 

the impact of these decisions on Ramsar sites.  

One solution involves amendment of the Water Act to integrate management of Ramsar sites with the 

decisions that impact hydrology of those sites. This new part to the Water Act could include insert 

obligations aimed at protecting, conserving and restoring Ramsar Sites through water management 

decisions, including:  

 In the preparation of Sustainable Water Strategies (Division 1B) and Long-Term Water Resource 

Assessments (Division 1C) (see also section 1.1). 

 In the granting of bulk entitlements:29 

o A potential bulk entitlement holder must apply to the Minister for Water for the conversion 

or granting of a bulk entitlement. The Minister must consider any applications in 

accordance with the procedures specified in the Water Act 1989. In considering an 

application for a bulk entitlement, the Minister must consider matters listed in section 40 

of the Water Act, including the need to protect the environment, including the riverine and 

riparian environment30 and the conservation policy of the government.31 An additional 

requirement in relation to consideration on Ramsar sites may ensure that these decisions 

are made with a view to their hydrological impacts on Ramsar sites, including the Gippsland 

Lakes. 

o Section 43 of the Water Act provides for conditions that the Minister may attach to an 

order granting an entitlement. These conditions include the protection of the environment, 

including the riverine and riparian environment;32 the implementation of the conservation 

policy of the government;33 and requirements as to the maintenance of the environmental 

water reserve in accordance with the environmental water reserve objective.34 A specific 

condition addressing impact on Ramsar sites would further integrate Ramsar 

considerations with the bulk entitlements process.  

                                                           

29 A bulk entitlement is a legal right to take and use water granted under the Water Act 1989. Bulk entitlements can be 
held by water corporations, the Victorian Environmental Water Holder and other specified bodies defined in 
the Water Act 1989. 
The Minister for Water can issue bulk entitlements under the Water Act 1989 in two ways: Conversion of a pre-
existing right to water into a bulk entitlement (section 47); or Granting a new bulk entitlement (section 43). 
30 Water Act s 40(1)(g). 
31 Water Act s 40(1)(i). 
32 Section 43((h)(iii). 
33 Section 43((h)(iv). 
34 Section 43((h)(v). 
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 Incorporating a review mechanism for bulk entitlement holders, so that bulk entitlements (such as 

those held by power stations or mines) are periodically reviewed with a view to reducing those 

entitlements or adapting them to meet the needs of downstream Ramsar sites.  

An amended Water Act could also include provisions aimed at: 

 Creating a new obligation on the Minister to make decisions in manner directed to protect, 

conserve and restore Ramsar sites; 

 Requiring the development and implementation of a strategic plan for restoration (above, section 

1.3); and 

 Implementation of Ramsar COP8 Resolution VIII. 1 (see below). 

Ramsar COP8 Resolution VIII. 1: Guidelines for the allocation and management of water for maintaining 

the ecological functions of wetlands 

Ramsar COP8 Resolution VIII. 135 provides for guidelines for the allocation and management of water for 

maintaining the ecological function of wetlands. In addition to Resolution VIII.1, Contracting Parties at COP8 

adopted several other Resolutions directly relevant to the linkage between wetlands and water 

management.36 These Resolutions emphasize the need to maintain water allocations to wetlands so that 

they can continue to provide their full range of values and functions for people and for biological diversity. 

Ramsar Handbook 10 (Water allocation and management) provides comprehensive guidance and overview 

of the obligations of Contracting Parties in relation to water allocation and management.  

In particular, Ramsar COP8 Resolution VIII. 1 established the following sample process for determining 

water allocation: 

C.1 Establish roles and responsibilities of stakeholders.  

C.2 Set up an inter-disciplinary team.  

C.3 Create a forum for stakeholder interaction.  

C.4 Establish a forum for interaction and conflict resolution. 

C.5 Establish an information centre with open access to data.  

C.6 Define management objectives for water allocation, including the desired ecological character of 

wetlands. 

C.7 Identify the wetlands that may be affected by allocation decisions and determine the goods and services 

they provide (which will be part of their ecological character).  

C.8 Establish wetland monitoring (if not already in place) and collect sufficient data.  

C.9 Define water needs of wetlands and evaluate the goods and services they provide. 

                                                           

35 Available at https://www.ramsar.org/sites/default/files/documents/pdf/res/key_res_viii_01_e.pdf  
36 Notably Resolution VIII.2 on The Report of the World Commission on Dams (WCD) and its relevance to the Ramsar 
Convention, Resolution VIII.34 on Agriculture, wetlands and water resource management, Resolution VIII.35 on The 
impact of natural disasters, particularly drought, on wetland ecosystems, and Resolution VIII.40 on Guidelines for 
rendering the use of groundwater compatible with the conservation of wetlands. 

https://www.ramsar.org/sites/default/files/documents/pdf/res/key_res_viii_01_e.pdf
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C.10 Make decisions supported by the knowledge of the benefits of water allocation to wetlands. 

C.11 Define water allocation, implement and monitor. 

 

Current water allocation processes do not fulfil several aspects of these guidelines, particularly in relation 

to assessment and evaluation of water allocation on Ramsar sites, monitoring and scientific information, 

and stakeholder input and engagement  

 

 

2.1 Analysis: A new part for the Water Act 

Strengths  Weaknesses 

Will enable protection of other Ramsar sites in 

Victoria 

Involves significant legislative reform 

Statutory integration of water management 

decisions with Ramsar obligations 

Not directly addressed at Gippsland Lakes 

Additional protection for Ramsar sites No explicit protection for non-Ramsar sites or non-

Ramsar values 

Potential for implementation of restoration goals 

through legislation 

Duties would need to be enforceable to have any 

meaning 

 

3 Option 3: Special purpose legislation for the Gippsland Lakes and catchment 

Special purpose legislation designed to protect, conserve and restore the Gippsland Lakes and 

catchment. This may include legal personhood, integrated catchment management and mechanisms to 

support Gunaikurnai self-determination.  

There are a number of potential approaches to special purpose legislation, and it is perhaps better 

characterised as a number of ‘sub-options’, including: 

1. Adapting and applying ‘river laws’: This approach involves adapting and applying ‘river legislation’, 

such as the Yarra River Protection (wilip-gin Birrarung murron) Act 2017 (Vic). A key feature of this 

legislation is establishment of a single, integrated scheme for most of the river corridor.  

2. Basin-wide management laws and integrated water management: Such as Murray Darling Basin 

(Water Act 2007, Basin Plan 2012, and related intergovernmental agreements) or Chesapeake Bay 

https://www.water.vic.gov.au/waterways-and-catchments/protecting-the-yarra/yarra-river-protection-act
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(section 1.3). These schemes may bind government agencies to protection and restoration 

measures, as well as provide incentives (i.e. funding) for those measures and programs. 

3. Vesting legal personality in rivers or waterways: Under these arrangements, the ‘legal person’ of 

the waterway is represented by a ‘guardian’ (e.g. an organisation who acts for and in the interests 

of the river). Examples include the Whanganui River legislation in New Zealand and judicial 

decisions that have had similar effects in Columbia (Rio Atrato), India (Ganga and Yamuna Rivers) 

and Bangladesh. 

3.1 Adapt and apply ‘river laws’ 

The model of integrated river management in the Yarra River Protection (wilip-gin Birrarung murron) Act 

2017 (‘Yarra River Act’) includes a number of key features:  

 Legislative recognition of the river as a single integrated (‘living and natural’) entity;  

 Long-term vision and ambition driving practice and planning;  

 Extensive ‘protection principles’;  

 A comprehensive strategic planning framework (Yarra Strategic Plan), of which identified provisions 

may bind public authorities;  

 Application of strategic planning to the river channel and declared riparian areas, with potential for 

application to areas within adjacent municipalities;  

 Independent statutory ‘oversight’ bodies, including a Birrarung Council and the Commissioner for 

Environmental Sustainability;  

 Rationalisation of public lands into a Greater Yarra Urban Parklands. The Yarra River Act is a 

‘framework’ Act enabling more integrated strategic planning and revised public lands management 

of the river corridor. 

Yarra River Protection (Wilip-gin Birrarung murron) Act 2017 (Vic): ‘Statutory fact’  

The Yarra River Protection (Wilip-gin Birrarung murron) Act 2017 (Vic) established the Birrarung Council, as 

a statutory independent voice for the River, but does not grant legal personhood. The Act recognises the 

living entity as a ‘statutory fact’ recognised by the Parliament. This influences decision-making and policy 

but the river is not a legal person vested with legal rights, duties or liabilities.37 The Act does recognise that 

the river is a living and integrated natural entity (s 1(a)) and sets out protection principles for the River and 

wide ranging interests in it (ss 7-13).  

Traditional Owners are one of several community interests represented on the Birrarung Council. The 

Council has 12 members of which 2 are legislatively mandated to be nominated by the Wurundjeri Tribe 

Land and Compensation Cultural Heritage Council Inc (s 49(1)(a)).  

                                                           

37 See Bruce Lindsay, ‘Higher and Distinctive Standards for Urban River Protection? Special Purpose “River Laws” and 
Land-use Planning’ (2020) EPLJ 37(3). 
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Benefits/drawbacks of this approach 

The Birrarung Council has no direct decision-making power, it advises the Minister on relevant matters and 

advocates for the protection and preservation of the Yarra but there is no guarantee the Council’s voice will 

be followed. The Council is therefore a relatively weak ‘voice’ for the River, exacerbated by the fact that the 

Council is truly a voice for community interests rather than the River itself.38 The Birrarung Council, being an 

advisory body only, cannot hold water rights nor take substantive action for the protection of the Yarra.  

A key feature of this legislation is establishment of a single, integrated scheme for most of the river 

corridor. A similar approach might assist in overcoming the fragmented governance system of the 

Gippsland Lakes area. The Yarra legislation includes reference to cultural personality in the Yarra River 

(Birrarung), but not legal personhood, and it establishes institutional arrangements for governance of the 

river corridor. The Act does include provisions to bind public authorities to management obligations and 

focuses in particular on long-term, integrated strategic planning for the river corridor. The Yarra River 

legislation does not apply to the entire river basin. 

This legislation would need to be adapted for application to the Gippsland Lakes and catchment.  Features 

of a Gippsland Lake Act might include: 

 Legislative recognition of the Gippsland Lakes and catchment as a single integrated (‘living and 

natural’) entity;  

 The creation of an independent statutory ‘oversight’ body (e.g. like the Birrarung Council) with  

permanent Gunaikurnai representation and decision-making power; 

 Integrated catchment management that encompasses the tributary rivers in addition to the Lakes; 

 Restoration as a defined goal and intended performance outcome (section 1.3); or 

 Requirements for scientific information (section 1.2) 

3.2 Legal personhood approach 

Recognising rivers as legal persons means that the rivers are understood as rights-holders. In general, these 

legal rights include standing to sue and be sued, enter into contracts, and hold property in their own 

name.39 To have substantive force, legal personhood requires an entity to act as a legal guardian for the 

river. The effect is to establish a form of corporate entity that acts on behalf of the natural and cultural 

entity (i.e. a human, corporate entity acting in the interests of the natural one).  This guardian will hold and 

enforce the rights of the river, as well as assume responsibility for liability. In the example of the Te Awa 

                                                           

38 Katie O’Bryan, ‘The changing face of river management in Victoria: The Yarra River Protection (Wilip-gin Birrarung 
murron) Act 2017 (Vic)’ Water International 44 (2019) 769, 779. 
39 Christopher Stone’s (1972) article, ‘Should Trees have Standing?’ was pivotal in arguing that places become legal 
subjects rather than objects. Christopher Stone, ‘Should trees have standing?: Toward legal rights for natural objects’ 
(1972) Southern California Law Review, 45(2), 450–501. 
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Tupua Act (discussed below) this relationship is also fiduciary. This is a difference between models that 

recognise rivers as living entities but have no guardian to enforce those rights (such as the Yarra River 

model). 

Whanganui River and Catchment (Aotearoa, New Zealand) 

New Zealand’s recognition of legal personhood in the Whanganui River and Catchment area was the first 

legislative recognition of legal personhood. The Te Awa Tupua (Whanganui River Claims Settlement) Act 

2017 (NZ) recognises legal personhood of the Whanganui River and its catchment area. It creates a legal 

guardian called the Te Pou Tupua. Te Pou Tupua acts on behalf of the Whanganui River and consists of two 

members. One member is nominated by the Crown and one by the Whanganui River Iwi. The Te Pou Tupua 

has rights of a legal person including the ability to sue and be sued, however appointees are shielded from 

personal liability if they acted in good faith.40 This legal personhood model arose out of a long term 

settlement regarding Whanganui Iwi treaty rights to the river, which is reflected in the legal pluralism 

model of governance.41 

What is the role of Traditional Owners in this approach? 

The Te Pou Tupua is made up of one Whanganui Iwi member and one State member. This authority is 

specifically created to only uphold the rights and interests of the River, not the Iwi community. It has a 

legislative role to administer the trust and while it could be involved in decision-making it is not given an 

explicit role to do so. The Whanganui Iwi have stronger representation through the authority responsible 

for developing the wider river strategy (comparable to the Birrarung Council in Victoria). The Te Kopuka is 

made up of 17 members, and up to 6 of those members could be Iwi.  

Benefits/drawbacks of this approach 

The recognition of personhood for the Whanganui River is intended to ensure greater protection for the 

river, however it also creates concern over liabilities (eg. flooding causing loss of life or economic loss). The 

protection of the River by Te Pou Tupua is also limited by the fact that it does not have water rights to use 

for the health of the river. It is responsible for the administration of Te Korotete however, a fund 

established for supporting the health and wellbeing of the river.  

Te Pou Tupua also does not have any direct decision-making power. It is a public authority and so can be 

involved in relevant decision making through various provisions of the Resource Management Act, but is 

                                                           

40 The Te Awa Tupua (Whanganui River Claims Settlement) Act 2017 (NZ) s 21(1). 
41 Liz Charpliex, The Whanganui River as Te Awa Tupua: Place‐based law in a legally pluralistic society The 
Geographical Journal 184.1 (2018) 19-30 
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not guaranteed involvement of right.42 Even though this model is based on collaborative decision making, 

the consent of the Te Pou Tupua and wider River Iwi is not required for use applications, which protects 

hydro-electric power interests in the River.43 Overall, vesting of legal personality under the Te Awa Tupua 

Act leaves key resource management issues (especially water and minerals) unaffected (s 46), a major 

drawback of the regime set up under the Act. It therefore that it does not resolve all natural resource and 

hence cultural issues.  

If consistent with strong cultural models applied elsewhere, approaches to legal personhood for the 

Gippsland Lakes would need to occur in accordance with and reflect Gunaikurnai visions and goals. One 

approach may be through specific legislation for the Gippsland Lakes and catchment (section 3.1). Another 

may be through a regional and strategic partnership (RASP), a partnership between regional agencies and is 

established by Ministerial appointment under section 42 of the Marine and Coastal Act. In a GLaWAC-led 

process, legal personhood may be a ‘product’44 for the purposes of the RASP. Any approach taken in this 

respect will clearly depend on the preferences and directions set by Gunaikurnai. 

In addition to existing approaches, such as Aboriginal heritage legislation, other options and possibilities for 

action include: 

 requirements that identified Aboriginal cultural values and uses associated with lands and waters 

of the River are given expression in the Act;45 

 obligations that planning instruments operating under the Act as far as practicable are not to be 

inconsistent with Aboriginal uses and values and/or a Country Plan; 

 re-naming of places along or associated with the Gippsland Lakes to Gunaikurnai names; 

 requirements for interpretation of sites, features and processes along or associated with the 

Gippsland Lakes to have Gunaikurnai character or content. 

3.3 Analysis: new legislation for the Gippsland Lakes 

Strengths Weaknesses 

A model for legislative protection of the Gippsland 

Lakes, with clear statutory place-based protections 

Requires political ‘buy-in’ and community 

campaigning to be successful 

                                                           

42 Katie O’Bryan, ‘The changing face of river management in Victoria: The Yarra River Protection (Wilip-gin Birrarung 
murron) Act 2017 (Vic)’ Water International 44 (2019) 769, 779. 
43 E. O’Donnell and E. Macpherson, ‘Voice, power and legitimacy: the role of the legal person in river management in 
New Zealand, Chile and Australia’ (2019) 23 Australasian Journal of Water Resources 35, 36. 
44 Marine and Coastal Act 2018 (Vic) s 42(1)(b) 
45 Compare Basin Plan 2012 (Cth), Ch 10, Part 14. 
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An integrated management tool (strategic plan) 

encompassing tributaries 

Extended timeframes in which to achieve reform, 

including policy development process 

Borrow and adapt protection and conservation 

measures from existing legislation 

Potential to import limitations of Yarra River Act 

e.g. geographic constraints of corridor rather than 

catchment management 

Long-term vision and planning There is still a question as to whether the Yarra 

River Act will achieve the on-the-ground changes 

to the environment – should we wait and see what 

the results are before taking this approach with 

other systems? 

Strengthened legal and policy protections  

Enhanced public profile and status  

 

4 Next Steps 

The above options will be discussed at the third and final Gippsland Lakes workshop on Tuesday 10 

November 2020, 5pm-7pm. For more information or to join the workshop, contact: 

nicola.silbert@envirojustice.org.au. 

 

 

 

 

 

 


