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Abbreviations 

ACCC Australian Competition and Consumer Commission 

ACL or Australian 

Consumer Law 

Schedule 2 to the Competition and Consumer Act 2010 (Cth) 

ACMA Australian Communications and Media Authority 

AEMC Australian Energy Market Commission 

AEMO Australian Energy Market Operator 

AER Australian Energy Regulator. References in this Report to the AER include the 

ERA where the reference relates to the NGL or NGR 

ALRC Australian Law Reform Commission 

ALRC Report or 

Principled Regulation 

Report 

The Australian Law Reform Commission, Principled Regulation: Federal Civil 

and Administrative Penalties in Australia, ALRC Report 95 (2002) 

ASIC Australian Securities and Investments Commission 

ASIC Act The Australian Securities and Investments Commission Act 2001 (Cth) 

Broadcasting Services 

Act or BSA 

The Broadcasting Services Act 1992 (Cth) 

COAG Council of Australian Governments 

Competition and 

Consumer Act or CCA  

The Competition and Consumer Act 2010 (Cth) 

Corporations Act or 

CA 

The Corporations Act 2001 (Cth) 

Discussion Paper The discussion paper entitled 'Review of Enforcement Regimes under 

National Energy Laws' developed and approved through the SCER Energy 

Market Reform Working Group 

EMRWG The Energy Market Reform Working Group of the Standing Council on Energy 

and Resources 

ERA Economic Regulation Authority of Western Australia 

FERC Federal Energy Regulatory Commission of the United States of America 

GEMA Gas and Electricity Markets Authority of the United Kingdom 

Guide to Framing 

Commonwealth 

Offences 

The Federal Attorney-General's Department, Guide to Framing 

Commonwealth Offences, Infringement Notices and Enforcement Powers, 

September 2011 edition 

IMO Independent Market Operator of Western Australia 

MCE Ministerial Council on Energy (the predecessor to the SCER) 

National Energy Laws 

or National Laws 

The National Electricity Law, National Gas Law and National Energy Retail 

Law 

National Energy Rules 

or Rules 

The National Electricity Rules, National Gas Rules and National Energy Retail 

Rules 
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NEC The National Electricity Code 

NECF The National Energy Customer Framework, comprising the NERL and the 

NERR 

National Electricity 

Law or NEL 

The National Electricity Law set out in the Schedule to the National Electricity 

(South Australia) Act 1996 (SA) 

NEM National Electricity Market 

NER The National Electricity Rules 

National Energy Retail The National Electricity Retail Law set out in the Schedule to the National 

Law or NERL Energy Retail Law (South Australia) Act 2011 (SA) 

NERR The National Energy Retail Rules 

National Gas Law or 

NGL 

The National Gas Law set out in the Schedule to the National Gas (South 

Australia) Act 2008 (SA) 

NGR The National Gas Rules 

Ofgem Office of Gas and Electricity Markets of the United Kingdom 

Procedures The Wholesale Market Procedures, STTM Procedures and Retail Market 

Procedures made by AEMO under the NGL 

Productivity 

Commission Report 

The Productivity Commission's Review of Australia's Consumer Policy 

Framework, Report No 45, (2008)
	

Regulatory Powers Bill 

or Bill
	
The Regulatory Powers (Standard Provisions) Bill 2012 (Cth)
	

SCER Standing Council on Energy and Resources
	

STTM The Short Term Trading Market
	

Telecommunications 

Act 

The Telecommunications Act 1997 (Cth)
	

WEM Wholesale Electricity Market
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1		 Overview 

1.1		 Introduction 

This Report sets out the findings of an independent review by Allens and NERA Economic 

Consulting of the effectiveness of the enforcement regimes operating within the national energy 

regulatory framework comprising the National Electricity Law, National Gas Law and National 

Energy Retail Law (National Energy Laws). 

The review has been undertaken in accordance with Terms of Reference and a Discussion Paper 

prepared by the Energy Market Reform Working Group (EMRWG) of the Standing Council on 

Energy and Resources (SCER). 

The Discussion Paper poses a series of specific questions relating to the effectiveness of the 

current enforcement regimes, and the extent to which they reflect current legal and regulatory 

norms and best practice. The questions for review are organised under four broad headings: 

•	 Enforcement functions and powers of the regulator; 

•	 Private enforcement; 

•	 Civil penalty regime; and 

•	 Legal architecture and procedural matters. 

1.2		 Methodology and approach 

The policy framework for the review comprises a number of high level policy principles identified 

by the EMRWG and reflected in the Terms of Reference for the review. These policy principles 

include that: 

•	 the regulator is to have the primary role in enforcement of energy rules; 

•	 there should be consistency of enforcement regimes across the energy laws; 

•	 the regulator has the primary role of enforcing compliance by industry participants; 

•	 there should nevertheless be a role for private enforcement where one industry 

participant suffers loss as a result of a breach of the energy rules by another; 

•	 an appropriate civil penalty regime should form part of the enforcement regimes; and 

•	 the enforcement regimes should reflect current best practice regulation. 

These principles are informed and supplemented by a number of reference documents and 

regulatory regimes identified in the Terms of Reference, including the Australian Consumer Law 

and the Australian Law Reform Commission's report on Federal, Civil and Administrative 

Penalties in Australia. In addition to the documents and regimes identified in the terms of 

reference, we examined a number of comparable regulatory regimes, in both the energy sector 

and other sectors, in Australia and internationally. The purpose of this review was to provide an 

additional reference point for current legal and regulatory norms and best practice. 

1.3		 Key findings 

In relation to each of the issues for review identified in the Discussion Paper, the Report first 

describes the current regulatory arrangements. It then sets out the questions to be addressed 

and provides an assessment of the current arrangements, and the options for reform, against the 

policy framework for the review. The assessment also takes account of the views expressed by 

stakeholders in the consultation process undertaken as part of the review. 
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The detailed issues for review, together with our conclusions and recommendations, are 

extracted in Appendix 11. 

At a very high level, the Report concludes that the current enforcement regimes are generally 

effective and consistent with current norms and best practice. There are, however, a number of 

areas where the effectiveness of the regimes could be enhanced and where we have 

recommended change. The key recommendations are summarised below. 

(a)		 Powers of the regulator 

The orders that are available to a court, on application by the Australian Energy Regulator (AER), 

on finding a breach of the National Laws or Rules are more limited than those available in 

comparable regimes. The effectiveness of the National Energy Laws enforcement regimes would 

be improved by: 

•	 expanding the range of orders that can be made by a court to include the following: 

•	 community service orders; 

•	 probation orders; and 

•	 adverse publicity orders; and 

•	 authorising the AER, in connection with civil proceedings instituted for breach of a 

provision of the National Energy Laws, Regulations and Rules, to seek compensation on 

behalf of small customers for loss or damage arising from the breach in circumstances 

where the small customers would themselves have a right of action arising from the 

breach (whether under the National Laws, Regulations or Rules or under contract). 

The additional orders in the first category are similar in nature to orders that the court is already 

empowered to make under the existing regimes. These additional orders could be provided for 

either by legislative amendments to the National Energy Laws or by amendments to the National 

Electricity Regulations, the National Gas Regulations and the National Energy Retail Regulations. 

The fourth type of order – which would enable the AER to seek compensation on behalf of 

consumers individually or collectively affected by a breach – is a more material addition to the 

current powers of the court and would need to be implemented by amendments to the National 

Energy Laws. 

(b)		 Private enforcement 

There are a number of avenues within the existing regimes for private enforcement where an 

industry participant or other person suffers loss as a result of a breach of the National Laws or 

Rules. Those avenues include, but are not limited to, the conduct provision regime under which 

specific provisions of the National Laws and Rules that are designated as 'conduct provisions' 

give rise to private enforcement rights. 

We have not identified a need for any structural or other material change in relation to the private 

enforcement provisions. However, there is an inconsistency of approach between the National 

Laws in the way the conduct provisions regime has been implemented. The effectiveness of the 

regime would be improved by: 

•	 developing a set of principles to be applied by the SCER in determining which provisions 

of the Rules should be designated as conduct provisions in future Rule change 

processes; 

•	 adopting a more consistent approach to the designation of current provisions in the 

National Electricity Rules and the National Gas Rules, particularly in the treatment of 

pjkm A0125744819v9 120361249 8.11.2013		 Page 8 



    

provisions dealing with security and credit support, hindering or preventing access, and 

the connections framework; and 

•	 designating retail support obligations between retailers and distributors and certain 

energy marketing provisions in the NERR as conduct provisions. 

The Report proposes a set of guiding principles for the designation of conduct provisions, and 

recommends a number of changes to the current designation of conduct provisions. 

(c)		 Civil penalty regime 

The key issue in relation to the civil penalty regime concerns the quantum of the maximum 

penalty levels. The current maximum civil penalty for bodies corporate is $100,000 except in 

relation to breaches of the rebidding rule, in respect of which the maximum is $1 million. 

While there are some arguments that support a view that the current penalty levels are low by 

comparison with other regimes and may be ineffective as a deterrent, on balance we consider the 

current structure and level of penalty rates to be largely appropriate for the purpose of the 

National Energy Laws. This is so having regard in particular to the wide range of legislative and 

regulatory instruments to which the civil penalty regime applies and the objective of maintaining a 

simple and flexible regime that supports the continued development of the energy regulatory 

framework with a high degree of delegated rule-making power. 

However, there are two potential modifications to the current civil penalty regime which we 

consider will enhance its effectiveness. 

•	 At present the only provision of the National Laws that can be subject to the higher 

$1 million penalty level is breach of a rebidding civil penalty provision. We consider there 

may be a limited number of additional provisions of the National Laws and Rules that 

could appropriately be subject to this higher maximum, and that the National Laws should 

make provision for this. 

We recommend that the SCER consider initiating a further targeted review, including the 

opportunity for further stakeholder consultation, to assess whether there are any specific 

additional provisions of the National Laws and Rules that should attract the higher 

maximum penalty rate of $1,000,000 for bodies corporate and $200,000 for individuals. 

However, such a review may be more appropriate after a period of further experience 

with the operation of the NECF. 

•	 The maximum penalty that currently applies to the rebidding civil penalty provision is 

inadequate as a deterrent, having regard to the potential gains that can be derived from 

contravention and to increases in the wholesale market price cap that have occurred 

since the current penalty level was set. However, rather than increasing the current 

penalty level by a specific dollar amount, we recommend that the maximum be set by 

reference to a multiple of three times the gains derived from a contravention. 

We also recommend that the SCER consider whether this is an appropriate time for a uniform 

increase in civil penalty rates to reflect changes in the value of money since the current penalty 

rates were set in 1998. 

(d)		 Legal architecture and procedural matters 

The Report recommends a number of changes to the legislative framework governing the civil 

penalty regime, the infringement notice regime, corporate liability provisions, evidentiary matters 

and search warrant provisions. For the most part these are matters of detail and are designed to 

better reflect current legislative drafting and regulatory practice. Two noteworthy 
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recommendations worth highlighting relate to the corporate liability provisions and the 

investigation powers of the AER. 

•	 With respect to the corporate liability provisions, there are a number of procedural 

protections and safeguards in other comparable regimes that we consider should be 

incorporated in the National Energy Laws. These include provisions for corporate officers 

to have the benefit of a defence to AER enforcement action where the relevant officer 

acted honestly and reasonably and, having regard to all the circumstances of the case, 

ought fairly to be excused. 

•	 With respect to the investigation powers of the AER, the AER does not currently have a 

power to require the provision of oral evidence on oath when it is investigating potential 

contraventions of the National Laws and Rules. This power is available to other 

comparable regulators and would assist in achieving more effective regulatory outcomes. 

1.4		 Structure of this report 

This Report is structured to follow the key themes identified in the Discussion Paper, as follows: 

•	 Chapter 1 contains an overview of the Report and describes the key conclusions and 

recommendations; 

•	 Chapter 2 sets out the background and purpose of the review and describes the terms 

of reference and scope of the review; 

•	 Chapter 3 describes the policy framework for the review, including its objectives, 

relevant policy principles and key reference documents and comparable regimes; 

•	 Chapter 4 deals with the enforcement functions and powers of the regulator and 

assesses their adequacy in supporting the regulators' enforcement roles under the 

National Energy Laws; 

•	 Chapter 5 deals with private enforcement, including an examination of the range of 

avenues for private enforcement under the current regimes and the case for additional 

private enforcement rights; 

•	 Chapter 6 discusses the civil penalty regime, focussing in particular on the 

appropriateness of the current structure and level of civil penalties; and 

•	 Chapter 7 discusses legal architecture and procedural matters. 
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2		 Background and Purpose 

2.1		 SCER commitment to the review 

The Standing Council on Energy and Resources’ energy market reform package, agreed by 

SCER on 23 November 2012 and endorsed by the Council of Australian Governments on 7 

December 2012, calls for a review of the effectiveness of the enforcement regimes operating 

within the national energy regulatory framework comprising the National Electricity Law, National 

Gas Law and National Energy Retail Law (the National Energy Laws). 

Allens and NERA Economic Consulting (NERA) have been engaged by the SCER Secretariat to 

undertake an independent review of the National Energy Laws enforcement regimes consistent 

with the SCER commitment. 

2.2		 Terms of reference for the review 

The Terms of Reference for the review are set out in Appendix 1. 

Broadly, the review is to examine whether: 

•	 the enforcement regimes within the National Energy Laws are operating effectively, and 

represent current best practice; 

•	 the regulator is vested with sufficient powers to pursue effective compliance and 

enforcement outcomes, and that the remedies that it may seek are appropriate and 

sufficient; 

•	 the current quantum of penalties are appropriate and effective in pursuing compliance 

outcomes under the National Energy Laws; 

•	 the conduct provisions are effective in encouraging compliance with, or otherwise 

enforcing, bilateral conduct obligations between regulated entities; 

•	 the benefits or otherwise of extending the right to bring an action for breach of a conduct 

provision to a third party; 

•	 the avenues for the imposition of a civil penalty remain appropriate; 

•	 a role for criminal offences remains necessary and appropriate; and 

•	 the existing arrangements for court proceedings remain appropriate for the effective 

enforcement of the National Energy Laws. 

A Discussion Paper entitled ‘Review of Enforcement Regimes under National Energy Laws’ has 

been developed and approved through the SCER Energy Market Reform Working Group 

(Discussion Paper). The Discussion Paper provides a detailed assessment framework for the 

review, including its scope, the questions the review is expected to address and the policy 

principles and key  reference documents that are to guide it. 

The Discussion Paper has been published on the SCER website
1
 and is available to stakeholders 

wishing to contribute to the review. Relevant aspects of the Discussion Paper are summarised in 

this Report. 

1 See http://www.scer.gov.au/workstreams/energy-market-reform/ 
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2.3		 Impetus and key drivers for the review 

(a)		 Significant energy regulatory reforms 

As outlined in the Discussion Paper, significant national energy market regulatory reforms have 

been achieved in recent years. These include: 

•	 the major reform of the national energy market governance and institutional 

arrangements, comprising the establishment of the Australian Energy Market 

Commission (AEMC) as the national rule maker and the Australian Energy Regulator 

(AER) as the national regulator, operating within a legislative and policy framework set by 

the SCER (formerly the Ministerial Council on Energy (MCE)); 

•	 the legislative and regulatory reforms implemented through the enactment of significant 

amendments to the National Electricity Law (NEL) in 2005, the enactment of a new 

National Gas Law (NGL) in 2008, and the associated replacement of the National 

Electricity Code with the National Electricity Rules (NER) and of the Third Party Access 

Code for Natural Gas Pipelines with the National Gas Rules (NGR); 

•	 the establishment of the Australian Energy Market Operator (AEMO) to manage the 

National Electricity Market (NEM) and wholesale and retail gas markets in 2009; and 

•	 the establishment of the National Energy Customer Framework (NECF) in 2012 through 

the enactment of the National Energy Retail Law (NERL) and the making of the National 

Energy Retail Rules (NERR). 

These reforms have resulted in significant change across a wide range of legislative, regulatory, 

policy and operational dimensions of the Australian energy sector. 

(b)		 National Energy Customer Framework 

The Discussion Paper indicates that the main impetus for the enforcement regimes review came 

from strong stakeholder feedback in connection with the development of the NECF. This 

feedback indicated dissatisfaction from consumer groups with the decision to align the civil 

penalty provisions of the NECF with those of the NEL and the NGL regimes, rather than the new 

Australian Consumer Law (ACL). The ACL, which commenced in January 2011, contains new 

enforcement powers for the Australian Competition and Consumer Commission (ACCC) that 

extend beyond the energy specific matters regulated by the NEL, NGL and NERL. In particular, 

the maximum civil penalties that can be imposed for breaches under the ACL are significantly 

higher than those currently  available under the National Energy Laws. 

The enforcement regime adopted for the NECF sought to achieve consistency with the existing 

enforcement regimes in the NEL and the NGL. It was not considered feasible, as part of the 

NECF project, to introduce changes to core aspects of the NECF enforcement regime in isolation 

from a review across the other national energy regimes in the NEL and NGL, including the issues 

relating to the quantum of civil penalties. 

(c)		 Timing of the review 

At its meeting on 11 June 2010, the Ministerial Council on Energy (the predecessor to the SCER) 

agreed to conduct a review of enforcement regimes across the three National Energy Laws. The 

MCE Communiqué stated: 

Ministers agreed to a comprehensive review of enforcement regimes across all the national energy 

legislation to ensure that the interests of customers continue to be protected, and the integrity of the 

energy markets is maintained. 

As outlined in the Discussion Paper, while the need for the enforcement regimes review was 

agreed by Energy Ministers in mid-2010, the EMRWG did not consider it appropriate to conduct 
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such a significant review until the implementation of the NECF had occurred, particularly given 

the enforcement regime in the NERL was intended to be subject to the review. The NECF 

commenced in the Australian Capital Territory and Tasmania (and in the offshore areas under 

Commonwealth law) on 1 July 2012, in South Australia on 1 February 2013 and in NSW on 1 July 

2013. The timing for commencement in Victoria and Queensland is currently uncertain. 

With the three national energy laws established and operating (noting some jurisdictions are still 

to implement the NECF), the EMRWG now considers it timely to commence the enforcement 

regimes review. The review is intended to ensure the enforcement regimes in the NEL, the NGL 

and the new NERL are appropriate and capable of meeting both the new demands of national 

retail market regulation and the increasing pressure for effective enforcement in the context of the 

wholesale markets and network operations. 

(d) Best practice regulation 

In addition to these policy drivers for the review, the EMRWG considers there is an underlying 

general need to update and modernise the enforcement regimes for the energy sector in line with 

current best practice regulation. This is because the enforcement provisions of the national 

energy regimes (particularly the civil penalties framework) were developed largely in the early to 

mid-1990s and they have not been comprehensively reviewed since they commenced. 

As noted in Chapter 3, there have been recent reforms, principally at the Commonwealth level, in 

relation to the standards for, and legislative approaches to, establishing regulatory powers for 

statutory authorities (under the Regulatory Powers (Standard Provisions) Bill 2012 (Cth)), and 

also for the best practice regulation of consumer protection matters (in the ACL). The EMRWG 

has indicated that it expects the enforcement regimes review to be appropriately informed by 

these and other relevant developments in non-energy regulatory and consumer law matters. 

2.4 Scope of the review 

The Discussion Paper provides specific guidance on what aspects of the National Energy Laws 

enforcement regimes fall within the scope of the review, and what aspects are outside scope. 

(a) Matters within the scope of the review 

The following areas are identified by the EMRWG as being within the scope of the review. 

Enforcement powers and functions of the regulator 

The AER is the primary body responsible for the enforcement of the three National Energy Laws 

in jurisdictions other than Western Australia and the Northern Territory. The ERA is the primary 

body responsible for the enforcement of the NGL in Western Australia. 

The efficient and effective supply of electricity and natural gas to consumers is an essential 

service which requires a robust enforcement regime with flexible and powerful enforcement 

options available to the regulator. The regulator must have the powers necessary to deal swiftly 

and effectively with breaches of rules that have the potential to cause widespread harm to 

individuals, households, businesses and industries. 

The review should therefore ensure that the AER and ERA have comprehensive and robust 

enforcement powers to support this role. 

Private enforcement 

At present, private enforcement rights arise primarily under the conduct provision regimes in each 

of the National Energy Laws. The conduct provision regime is intended to enable bilateral 

enforcement of statutory obligations arising between participants where one participant may have 

suffered damage or loss as a result of a breach by another participant of its regulatory 

obligations. 
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The review should consider whether obligations arising between industry participants should 

continue to be enforceable as between the affected parties in this manner, and options for 

broadening private enforcement rights to extend to third party enforcement. 

Civil penalty regimes 

The civil penalty regime is one of the primary elements of the enforcement regime for the national 

energy frameworks. While there has been some simplification over time of the structure of 

penalty rates, consideration needs to be given to the quantum of the present rates and their 

effectiveness as an enforcement tool for the AER and ERA. 

Legal architecture and procedural matters 

In addition to the need to review the policy underpinnings and operation of the key enforcement 

mechanisms of the National Laws, the EMRWG considers it is also necessary to review whether 

they are effectively supported by appropriate legal architecture. It will therefore be necessary to 

review the legal architectural and regulatory design implications of the matters subject to the 

review, to ensure that the enforcement regimes are robust and effective. 

The recent work done by the Australian Law Reform Commission and the Commonwealth 

Parliamentary Counsel toward standardising the design of general regulatory enforcement 

powers and the drafting of enforcement related provisions are relevant to consideration of these 

matters. 

(b) Matters outside of the scope of the Review 

The EMRWG notes in the Discussion Paper that not all provisions of the National Energy Laws 

that relate (directly or indirectly) to enforcement in a broad sense form part of the enforcement 

regimes review. 

In some cases, for example, there are specific regimes that are relevant to enforcement which 

have only recently been introduced as part of the NECF, such as the retailer compliance and 

performance reporting regime in Part 12 of the NERL and the enforceable undertakings regime 

inserted consistently into the NERL, NEL and NGL as part of the NECF legislative package. 

Those regimes have been widely consulted on in their development and accordingly are 

specifically excluded from this review.  

In other cases, quasi-enforcement provisions (such as the limited merits review provisions), have 

been the subject of a separate SCER initiated review process and will therefore be considered 

separately by the EMRWG and the SCER. These matters are also outside of the scope of this 

review. 

The broad subject areas that the EMRWG has identified as not being within the scope of the 

review include the following: 

- limited merits review; 

- judicial review regime; 

- immunity from liability; 

- small claims regime in the NERL; 

- customer dispute resolution via the Ombudsman in the NERL; 

- compliance regime in the NERL; 

- performance reporting regime in the NERL; 

- enforceable undertakings; 

- information gathering powers of the AER; 
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-	 regulatory information notices and orders; and 

-	 enforcement roles of the relevant market operator. 

2.5		 Stakeholder consultation 

The Terms of Reference for the review contemplate that public consultation should be 

incorporated as part of the review process. This requirement has been accommodated in the 

review process by adopting a two stage consultation comprising: 

•	 Stage 1 consultation: a first stage consultation with selected stakeholders to inform the 

preparation of a Draft Report; and 

•	 Stage 2 consultation: a second stage, open public consultation in which written 

submissions were invited on the Draft Report. 

This approach was designed to ensure that the Draft Report took account of key stakeholder 

concerns and issues but without materially delaying the preparation of the Draft Report, 

recognising that the Draft Report itself would provide the best foundation for meaningful public 

consultation. 

Stage 1 consultation 

Part A of Appendix 2 sets out a list of those stakeholders who were invited to participate in the 

Stage 1 consultation process.  Stakeholders who elected to participate were provided with a copy 

of the Discussion Paper and invited to identify and comment on areas of particular interest or 

concern. The consultations were conducted by teleconference or face-to-face meetings, and 

participants were not asked to provide written submissions. 

It was not expected that participants in the Stage 1 consultation would provide views on all of the 

issues raised in the Discussion Paper. Rather, the Stage 1 consultation was intended as an 

opportunity for stakeholders to highlight issues or perspectives for consideration in the Draft 

Report, in the knowledge that they would have the opportunity to provide a comprehensive 

response to the issues when considering and responding to the Draft Report. 

Stage 2 consultation 

The Draft Report was released for public consultation on the SCER website on 23 August 2013 

and written submissions on the Draft Report were invited to be submitted to the SCER Secretariat 

by 11 September 2013. A public forum on the Draft Report was held in Melbourne on 28 August 

2013. 

Part B of Appendix 2 lists the organisations who provided written submissions on the Draft 

Report. A total of 15 submissions were provided. These submissions have been taken into 

account in the preparation of this final Report. 
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3		 Policy Framework for the Review 

3.1		 Introduction 

This chapter sets out the objectives and policy principles that are to guide the review, as 

described by the EMRWG in the Discussion Paper. These objectives and policy principles are 

outlined in section 3.2, and are taken as given; they are not subject to discussion or further 

analysis in the Report. 

This chapter also sets out the key  documents and comparable regulatory regimes that are used 

as reference sources for the review. These are documents and regimes which: 

•	 further define or illustrate the application of the policy principles; or 

•	 contribute to an assessment of best practice in equivalent regulatory frameworks. 

Two key  reference documents are identified in the Discussion Paper – the Australian Consumer 

Law and the Regulatory Powers (Standard Provisions) Bill 2012 (Cth). We have identified a 

number of other reference documents and regulatory regimes that we consider to be useful and 

relevant. These are described in sections 3.3 and 3.4. 

3.2		 Objectives for the enforcement regimes 

The NEL, the NGL and the NERL share the common broad objective of promoting efficient 

investment in, and efficient operation and use of, energy services for the long term interests of 

consumers of energy with respect to price, quality, safety, reliability and security of supply of 

energy.
2

The general objective of the enforcement regimes review is to ensure that the enforcement 

provisions of the NEL, the NGL and the NERL contribute to this general statutory objective. 

The specific objectives set by the EMRWG in carrying out this review are to ensure that 

enforcement action taken under the NEL, the NGL and the NERL is: 

•	 based on a consistent and fair regime across industry participants and fuel-type and 

across the different parts of the energy sectors—wholesale markets, network regulation 

and retail markets; 

•	 accountable, so that industry participants know the basis upon which the AER takes 

enforcement action; 

•	 proportionate to the nature and materiality of the breach; 

•	 transparent in that industry participants know what is required by way of compliance to 

avoid enforcement action; and 

•	 targeting conduct most likely to cause harm to consumers or to the integrity of the 

national energy market frameworks. 

3.3		 Policy principles for regulatory design of enforcement regimes 

The EMRWG sets out in chapter 2 of the Discussion Paper the policy principles that are to guide 

the review and the development of any recommended changes to the enforcement provisions of 

the National Energy Laws. It also identifies fundamental regulatory design principles of the 

existing enforcement regimes that have been established as part of previous rounds of national 

energy market reform and which should continue to apply to any new enforcement provisions. 

2 See NEL s7, NGL s23 and NERL s13. 
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These policy and fundamental regulatory design principles are reproduced below. 

Principle 1—the relevant regulator has the primary role in enforcement of energy rules 

A fundamental principle that underpins the current national energy laws is that the AER as the 

national energy regulator (equivalently the ERA in Western Australia), has responsibility for the 

main enforcement activity within the energy sector. Under this model, a public body (i.e., the State) 

is given powers to take enforcement action on behalf of citizens. 

The role of the national regulator in the national electricity markets has evolved since the start of 

the NEM in 1998. Initially, the ACCC was the enforcement body under the (then) Trade Practices 

Act 1974 for the National Electricity Code (NEC - the electricity industry code) for the market rules 

and economic regulation of transmission networks in participating jurisdictions. The history of 

national regulatory reform of the natural gas sector has followed a similar (although not identical) 

pattern, but relevantly started with multiple jurisdictional regulators. 

In 2002, COAG recommended the replacement of the mixed Federal and State level regulatory 

structure with a national energy regulator, and the AER was established in 2005. The NEC was 

remade into statutory Rules under the NEL to be enforced by the newly established AER. Economic 

regulation of electricity distribution networks was handed over to the AER from 2007 onwards. The 

regulation of the natural gas sector moved to a national regulator, the AER under the NGL, with the 

exception of Western Australia, where the ERA is the regulator under the NGL.  The Gas Code was 

similarly remade into statutory rules (the NGR) in 2008. 

Most recently, the AER has been granted responsibilities under the NERL for enforcement of the 

laws and rules relating to the retail markets for electricity and gas in participating jurisdictions, which 

are being transferred from State and Territory regimes. These rules include a national consumer 

protection regime for small retail customers. 

In summary, this Enforcement Review will take as a fundamental principle that the AER is to be the 

regulatory body for all three of the national energy law regimes in eastern and southern 

jurisdictions, and the ERA is to be the regulatory body for the NGL in Western Australia, with the 

relevant regulator having primary responsibility for undertaking enforcement action within the 

energy sector. The AER and ERA therefore require the necessary powers to support their 

enforcement roles under the NEL and the NGL regimes as well as the new NERL regime. 

Principle 2—consistency of enforcement regimes across energy laws 

One of the guiding principles of the national energy market reform agenda has been the need to 

achieve consistency in national energy regulation, starting with as much uniformity as possible 

across all participating jurisdictions. More recently the drive for greater consistency has seen the 

same legal architecture and governance being applied in the NEL, the NGL and, in 2012, the 

NERL. 

The ALRC lists ‘consistency’ as an element of fairness, noting that consistency leads to 

predictability and certainty, allowing the particular regulated community to know where it stands and 

what compliance requires. 

The EMRWG considers that the principle of consistency should guide the Enforcement Review and 

the design of the legal architecture of the enforcement regimes of the NEL, the NGL and the NERL. 

Changes flowing from this Enforcement Review should therefore: 

• provide consistent enforcement arrangements for the electricity and natural gas sectors; 

• improve transparency of the enforcement regimes; and 

• provide an appropriate level of certainty in relation to enforcement. 

The EMRWG notes that achieving consistency for the enforcement regimes does not preclude 

accommodating differences across the various regulatory environments that together form the 

energy supply chain. National energy regulation covers industry participants across a diverse range 

of activities, such as: 

• purchasing and selling in the electricity and gas wholesale markets; 
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•	 transportation of electricity or gas, requiring compliance with a range of network regulation 

including the access regimes for electricity and gas transmission and distribution; and 

•	 the retail sale of electricity and gas to retail customers under the NERL and the NERR, 

including the delivery of consumer protections. 

The enforcement options for these differing regulatory environments may differ, but there should be 

a consistency of approach across the energy sector. 

Principle 3—the regulator enforces compliance of industry participants 

The regulated community under the NEL/NER and the NGL/NGR is made up of industry 

participants who participate in the energy wholesale markets and operate transmission/distribution 

networks. As retail customers do not participate in wholesale energy markets, the NER and the 

NGR have been largely silent in relation to end use customers, and in particular, have not placed 

regulatory obligations on those retail customers. 

With the commencement of the NECF, which introduces rights (and in some instances, obligations) 

in the NERL and the NERR for retail customers (including in the NER and the NGR in relation to 

connection), there may be a question of principle as to whether the regulatory community is now 

broader. 

The EMRWG considers that as a general principle, the regulatory community that is the subject of 

enforcement activities of the AER and ERA should continue to be industry participants. Non-

compliance of participants with the national energy laws can have systemic repercussions, and it is 

the prevention of public harms that should continue to be the focus of the regulator. 

Principle 4—private enforcement 

In addition to the primary role of the regulator as the enforcement body, the current national energy 

laws recognise that there are some circumstances where the breach of a regulatory obligation may 

be more effectively ‘enforced’ on a business to business basis. 

Where one industry participant suffers loss as a result of a breach of the energy rules by another 

industry participant, the best remedy may be for them to seek damages. Here the breach of the 

rules gives rise to a ‘private’ rather than a public harm. Permitting this type of private enforcement 

action can allow the regulator to focus its enforcement resources on more structural problems with 

market wide consequences. 

The EMRWG notes that, to date, any statutory private enforcement right has been limited in 

application to nominated ‘conduct provisions’ in the NEL and the NGL that are business to business 

obligations between industry participants. There are presently no provisions of the NERL or the 

NERR nominated as conduct provisions, although the NERL does make provision for conduct 

provisions to be prescribed under the National Energy Retail Regulations, should that be required 

at a later stage. The Enforcement Review will consider whether this principle of private enforcement 

should be expanded. 

Principle 5—an appropriate civil penalty regime 

The NEL, NGL and NERL each include a civil penalty regime. The focus of a civil penalty regime is 

on promoting compliance with important statutory obligations, through the provision of a serious 

and enforceable penalty which acts as a deterrent against breach of the obligations, but which does 

not involve the imposition of a criminal sanction.  

Principle 6—enforcement regimes to reflect current best practice regulation 

EMRWG considers that some aspects of the current enforcement provisions of the national energy 

laws may not reflect current best practice. A principle for this Enforcement Review is to align the 

enforcement regimes in the NEL, the NGL and the NERL with the most up to date ‘best practice’ 

regulatory theory, design and practice. 

Simple regulatory design solutions are preferred over more complex arrangements for reasons of 

transparency for the regulatory community and cost of compliance and administration. 
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The level at which civil penalties are set should reflect the current regulatory norms and be capable 

of change via a transparent but cost effective regulatory mechanism. 

As noted earlier, these policy and fundamental regulatory design principles have been used to 

guide the review. 

3.4 Reference documents 

The Discussion Paper identifies two recent and significant non-energy legislative reforms relevant 

to the design and drafting of Commonwealth regulatory powers and the best practice regulation of 

consumer rights and obligations. These are the Australian Consumer Law and the Regulatory 

Powers (Standard Provisions) Bill 2012 (Cth) (Bill or Regulatory Powers Bill). 

The Discussion Paper notes that while these initiatives are not directly relevant to the energy 

policy objectives to be achieved by the enforcement review, they nevertheless provide useful 

insight into broader reforms in related legislative areas. The Discussion Paper indicates that the 

EMRWG therefore expects the review to be appropriately informed by these documents. The 

Discussion Paper suggests that the review should also have regard to any other relevant 

developments in non-energy regulatory and consumer law matters. 

We summarise below the relevant aspects of the ACL and Regulatory Powers Bill. We then 

identify the other reference documents that we consider to be relevant to the review. 

(a) Australian Consumer Law 

The Australian Consumer Law is a single, national law concerning consumer protection and fair 

trading, which applies in the same way nationally and in each State and Territory. It commenced 

on 1 January 2011. 

The ACL prohibits unfair business practices, misleading and deceptive conduct, unconscionable 

conduct, and unfair contract terms in consumer contracts. It includes a number of national 

enforcement powers and penalties that can be sought by regulators for breach of these 

provisions, as well as private remedies that can be sought by regulators or other affected 

persons. Enforcement powers and mechanisms include enforceable undertakings, substantiation 

notices, public warning notices, civil penalties, injunctions and adverse publicity orders, among 

others. 

The NECF was developed mindful of the development of the ACL which was progressing at the 

same time. The EMRWG has indicated in the Discussion Paper that it is cautious against an 

assumption that the enforcement mechanisms in the ACL can or should be automatically 

reproduced in the context of national energy market regulation. The EMRWG nevertheless 

welcomes the consideration of the best practice regulation of consumer protection measures 

provided by the ACL as a relevant input into the enforcement review. 

(b) Regulatory Powers (Standard Provisions) Bill 2012 (Cth) 

The Regulatory Powers Bill is a Bill of general application for the enforcement of regulatory 

regimes that other acts can refer to and trigger. It provides a framework of standard regulatory 

powers exercised by agencies across the Commonwealth and includes monitoring and 

investigation powers as well as enforcement provisions through the use of civil penalty, 

infringement notices, enforceable undertakings and injunctions. 

The powers that the Bill provides will only be available if triggered or engaged by the governing 

legislation of a regulatory agency. The powers in the Bill can be triggered in whole or in part and 

particular agencies may choose to only trigger certain powers that are relevant to carrying out 

their specific regulatory functions. The regulatory powers set out in the Bill will be engaged for all 

new Commonwealth legislation establishing a regulatory body. Over time it is expected existing 
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Commonwealth regulatory agencies will engage the Bill's provisions as appropriate through the 

review and amendment of their existing establishment legislation. 

While the AER is a Commonwealth body established under Part IIIA of the Competition and 

Consumer Act 2010 (Cth) (Competition and Consumer Act or CCA) it performs regulatory 

functions and powers conferred on it under the National Energy Laws as applied by both relevant 

States and Territories and the Commonwealth. The ERA, which performs regulatory functions 

and powers conferred on it under the NGL in Western Australia, is not a Commonwealth body. 

The Regulatory Powers Bill marks a significant reform of Commonwealth legislative design. The 

EMRWG expects that, to the extent that it is appropriate and useful, the enforcement review 

should have regard to relevant developments and approaches in the Bill so far as they reflect 

best practice regulation. 

(c)		 Australian Law Reform Commission, Principled Regulation: Federal Civil and 

Administrative Penalties in Australia, ALRC Report 95 (2002) 

The Australian Law Reform Commission's report, Principled Regulation: Federal Civil and 

Administrative Penalties in Australia (ALRC Report) was produced in December 2002 to report 

on the enforcement of criminal, administrative and civil penalties in Australian regulatory regimes. 

The ALRC Report is the most exhaustive review of civil penalties in Australian regulation to date, 

and is referred to frequently in other sources. 

The report provides a highly comprehensive analysis on the kinds of regulatory matters where 

administrative penalties and civil penalties may be appropriate, the relationship between 

regulators and regulated communities, and best practice regulatory procedure. It also considers 

different options for imposing liability under legislation, such as infringement notice schemes and 

enforceable undertakings. 

The ALRC Report was responsible in part for the development of the Regulatory Powers Bill and 

has significantly influenced the structure and content of the Bill. 

(d)		 Productivity Commission Inquiry Report, Review of Australia's Consumer Policy 

Framework, Report No 45 (2008) 

The Productivity Commission's Review of Australia's Consumer Policy Framework (Productivity 

Commission Report) is the final report of the Productivity Commission's public inquiry into 

Australia's consumer policy framework and its administration. The Productivity Commission 

Report provides a comprehensive analysis of the regulatory tools that were available to consumer 

regulators in 2008, and made numerous proposals for reform. 

The Commission's reform proposals formed the basis for the development of the ACL. 

(e)		 Federal Attorney-General's Department, Guide to Framing Commonwealth 

Offences, Infringement Notices and Enforcement Powers, September 2011 edition 

The Guide to Framing Commonwealth Offences, Infringement Notices and Enforcement Powers 

(Guide to Framing Commonwealth Offences) was drafted to assist Australian Government 

Departments in framing criminal offences, infringement notices and enforcement provisions that 

are intended to become part of Commonwealth law. The Guide contains information on framing 

criminal offences, developing infringement notice schemes and exercising coercive powers (such 

as search and seizure powers or notices to produce or attend). 

3.5		 Reference regulatory regimes 

Many of the issues for review identified in the Discussion Paper call for an assessment of the 

National Energy Laws enforcement regimes against 'current legal norms' and best practice 

regulation. In order to provide additional points of reference against which to test particular 
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aspects of the regimes, we have had regard to the Australian and international regulatory 

agencies and associated regulatory regimes identified below. 

(a)		 Corporations and securities regulation by ASIC 

The Australian Securities and Investments Commission (ASIC) is an independent statutory 

authority set up as Australia's corporate, markets and financial services regulator. ASIC licences 

and regulates Australian companies, financial markets, financial services organisations and 

professionals who deal and advise in investments, superannuation, insurance, deposit taking and 

credit. ASIC is established under the Australian Securities and Investments Commission Act 

2001 (Cth) (ASIC Act). 

Under the ASIC Act, ASIC has various enforcement powers, including to: 

•	 investigate suspected breaches of the law; 

•	 refer a matter to the Commonwealth Director of Public Prosecutions for criminal 

prosecution, to institute proceedings, or to intervene in proceedings; 

•	 seek civil penalties from the courts; 

•	 disqualify people from managing a corporation and ban people from engaging in credit 

activities or providing financial services; 

•	 issue infringement notices; 

•	 accept enforceable undertakings; and 

•	 seek a court order for corrective disclosure. 

(b)		 Telecommunications and commercial broadcasting regulation by ACMA 

The Australian Communications and Media Authority (ACMA) is an independent statutory 

authority with powers to regulate most elements of Australia's media and telecommunications 

industry. ACMA is tasked with ensuring the effective and efficient operation of Australian media 

and communications legislation, and numerous standards and codes of practice, specifically in 

relation to telecommunications, broadcasting, radiocommunications and the internet. 

ACMA is established under the Australian Communications and Media Authority Act 2005 (Cth), 

and its specific functions are set out in that Act, the Telecommunications Act 1997 (Cth) 

(Telecommunications Act), the Broadcasting Services Act 1992 (Cth) (BSA) and the 

Radiocommunications Act 1992 (Cth). 

ACMA's enforcement powers under the BSA include powers to: 

•	 pursue civil penalty orders (through the Federal Court); 

•	 accept enforceable undertakings in relation to certain matters; 

•	 seek injunctions from the Federal Court in circumstances where a person has failed to 

comply with requirements relating to the provision of broadcasting services without a 

licence; 

•	 seek injunctions to ensure that an unacceptable media diversity situation or an 

unacceptable three way control situation does not arise; 

•	 issue infringement notices for certain contraventions; 

•	 suspend, cancel or impose additional conditions on a licence issued under the BSA; and 

•	 refer a matter to the Commonwealth Director of Public Prosecutions for criminal 

prosecution. 
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(c)		 Competition and trade practices regulation by the ACCC 

The Australian Competition and Consumer Commission (ACCC) is an independent 

Commonwealth statutory authority with powers to regulate market competition and fair trading in 

Australia. The ACCC is responsible for enforcing the consumer protections in the Australian 

Consumer Law, which is described above. It also has significant enforcement functions and 

powers in relation to the competition and trade practices provisions of the Competition and 

Consumer Act. The ACCC is established under the CCA and its functions are predominantly set 

out in that Act. The ACCC's main priorities are to maintain and promote competition, remedy 

market failure, protect the interests of consumers, and promote economic efficiency in 

investment. 

Under the CCA and the ACL, the ACCC has enforcement powers to: 

•	 commence proceeding for recovery of pecuniary penalties; 

•	 apply for injunctions to restrain breaches of the CCA; 

•	 apply for divestiture orders where the merger provisions have been breached; 

•	 accept enforceable undertakings; 

•	 obtain evidence, including obtaining a search warrant for search and seizure of premises; 

and 

•	 authorise conduct otherwise prohibited by the CCA where the public benefit outweighs 

anti-competitive detriment or that the provision of public benefit is such that the conduct 

should be allowed. 

(d)		 Energy regulation in New Zealand by the GIC, EA and Commerce Commission 

Governance and regulation of the gas and electricity markets in New Zealand occurs under a co-

regulation model, with responsibility shared between the Ministry of Economic Development 

(MED) and an independent body in each energy sector. For gas, the independent body is the Gas 

Industry Company Limited (GIC). For electricity, the independent body is the Electricity Authority 

(EA). The Commerce Commission, established under the Commerce Act 1986 (NZ), acts as the 

regulatory and enforcement agency for competition in markets where there is little or no 

competition.  It undertakes a role similar to that of the ACCC. 

Under New Zealand energy legislation, the GIC and EA have the power to seek the following 

enforcement measures from a 'Rulings Panel' established to determine and resolve breaches: 

•	 public or private warning or reprimand; 

•	 additional or more stringent record-keeping or reporting requirements; 

•	 civil pecuniary penalties; 

• compensation to any person; 

• order to take action to restore compliance; 

•	 terminating or suspending rights of an industry participant; and 

•	 interim injunctions (EA only). 

(e)		 Federal energy regulation in the United States by FERC 

The Federal Energy Regulatory Commission (FERC) is an independent government agency 

which regulates the interstate transmission and sale of energy (electricity, natural gas, 

hydropower and oil) within the United States. Two key offices within FERC, the Office of Energy 
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Market Regulation (OEMR) and the Office of Enforcement (OE), are responsible for enforcing 

market regulations. 

As part of its enforcement role, FERC has the power to: 

•	 impose civil penalties; 

•	 institute hearing procedures to gather more information about alleged breaches; 

•	 initiate proceedings in court; 

•	 issue a public notice of complaint; or 

•	 adopt other dispute resolution procedures to resolve a complaint. 

(f)		 Energy regulation in the United Kingdom by Ofgem 

The Office of Gas and Electricity Markets (Ofgem) is the body responsible for regulated gas and 

electricity markets in the United Kingdom. Ofgem is governed by the Gas and Electricity Markets 

Authority (GEMA), which is an independent body tasked with determining strategy, setting policy 

priorities, and making decisions on price controls and enforcement in the gas and electricity 

markets. Ofgem carries out the work of GEMA, including taking enforcement action within the 

powers of GEMA. 

Ofgem has enforcement powers allowing it to: 

•	 make an order to require compliance with the UK gas and electricity laws, or issue 

directions to cease an infringement of those laws; 

•	 accept enforceable undertakings; 

•	 impose financial penalties; 

•	 make a market investigation reference to the UK Competition Commission; 

•	 decide the outcome of super-complaints;
3
 and 

•	 seek an enforcement order from the courts. 

(g)		 Electricity regulation in Western Australia by the ERA 

The Economic Regulation Authority (ERA) is the independent economic regulator for Western 

Australia.  The ERA has two main functions: to act as Western Australia’s economic regulator and 

to be an independent and transparent advisory body to the State Government on matters 

concerning financial markets and energy regulation.  

The ERA has a range of regulatory functions related to electricity and gas. These include 

licensing gas and electricity companies, monitoring the performance of licensees, monitoring the 

electricity and retail gas market, administering the energy legislation, and determining access to 

the energy network. The ERA is included as a reference regime only with respect to its role as a 

regulator of licensees, specifically those licensees participating in the Wholesale Electricity 

Market (WEM). Its suite of enforcement powers in relation to licensed participants in the WEM 

includes the ability to : 

•	 serve a notice of non-compliance if a licensee contravenes a licence provision; 

•	 seek the rectification of the contravention by the ERA at the expense of the licensee; 

3 
A super-complaint is a complaint made in the UK by a state-approved 'super-complainant'/watchdog organisation on behalf of 

consumers, which is fast-tracked by the UK Office of Fair Trading. For a super-complaint to be valid, it has to be about a market 

feature, or combination of features, such as the structure of a market or the conduct of those operating within it, that is or appears to 

be significantly harming the interests of consumers. 
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•	 seek the cancellation of a licence from the Governor of Western Australia; 

•	 issue infringement notices; or 

•	 seek the imposition of a civil penalty. 

A high level summary of each of the reference regulatory regimes is included in Appendix 3. 

3.6		 Best practice in contemporary regulation 

In addition to the reference documents and reference regulatory regimes described above, a 

number of other sources help to inform 'best practice' in contemporary regulatory theory, design 

and practice in Australia. These include: 

•	 the Commonwealth Office of Best Practice Regulation, which produces handbooks and 

checklists that aim to improve the effectiveness and efficiency of regulation; 

•	 various State and Federal Guides to regulation, such as the Guide to Framing 

Commonwealth Offences and the Victorian Guide to Regulation; 

•	 international guides, such as the OECD's Recommendation of the Council on Regulatory 

Policy and Government; and 

•	 commentary and analysis by regulatory theorists, such as Frieberg, Ayres and 

Braithwaite.
4 

The overwhelming theme of best practice derived from the reference documents and regimes and 

these additional sources is an emphasis on consistency, transparency and proportionality. The 

key themes derived from best practice sources are: 

•	 Simplicity: The legal structure of the rules of regulation must be easily understandable.
5 

•	 Consistency: The implementation of the rules must be done in a predictable, consistent 

and non-discriminatory manner, in order to create a stable regulatory environment and 

foster business confidence.
6 

•	 Layered approach: A layered approach to enforcement via an 'enforcement pyramid' 

model is best, so that regulators use coercive sanctions only when less interventionist 

measures have failed to produce compliance. This theory is premised on an ongoing 

cooperative relationship between the regulator and the regulated, and on proportionality 

of responses.
7 

•	 Flexibility: As part of the enforcement pyramid, a range of enforcement options should 

be available to the regulator.
8 

4 Refer to Arie Freiberg, The Tools of Regulation (2010) Federation Press and I Ayres and J Braithwaite, Responsive Regulation; 

Transcending the Deregulation Debate (1992) Oxford University Press. 

5 ALRC Report. 

6 ALRC Report [3.32-3.35]; Guide to Framing Commonwealth Offences; Victorian Guide to Regulation, p18. 

7 Ayres and Braithwaite, Responsive Regulation; Transcending the Deregulation Debate. The Productivity Commission Report also 

noted that in the former consumer laws regulatory sphere some tools were not available to all regulators, which restricted their ability 

to adopt a layered approach to enforcement. 

8 Ayres and Braithwaite, Responsive Regulation; Transcending the Deregulation Debate; ALRC Report. While the traditional 

regulatory pyramid of Ayres and Braithwaite is the preferred model of most contemporary regulators, the submission of the 

Consumer Action Law Centre notes that a strictly linear approach to the pyramid (ie, trying education and persuasion and only if that 

does not work moving on to the next level) may not always be the best means to secure compliance or protect consumers. A lack of 

resources available to regulators means that regulators are both unable to respond to every breach of the law, and may experience 

a form of paralysis as they traverse 'up' the pyramid. CALC suggests that an alternative, strategic way of ensuring compliance is to 
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•	 Prevention: Prevention is better than a cure. Waiting for harm to occur and responding to 

it through criminal or administrative sanctions is undesirable because the unwanted harm 

has occurred and injury suffered or damage incurred.
9 

•	 Cost-effective: The system should be cost-effective and economically rational for 

regulated entities to comply.
10 

•	 Transparency: The development and enforcement of regulation should be transparent to 

the community and the business sector. Transparency promotes learning and information 

sharing, and encourages integrity of the process.
11 

•	 Safeguards: Appropriate safeguards (such as appeal rights) should be in place to limit 

the potential for regulatory over-reach and the imposition of unnecessary costs on firms 

and consumers. 
12 

•	 Accountability: Regulation should be evaluated on a regular basis to ensure that it is 

meeting its specified objectives. The results of such evaluation should be available to the 

public.
13 

•	 Uniformity: Enforcement regimes across Australia should be as consistent as possible, 

to reduce regulatory red-tape and minimise the number of different regulatory regimes 

and investigatory powers that businesses are subjected to.
14

 Nonetheless, it must be 

recognised that one size does not fit all.
15 

We have had regard to these themes in developing the conclusions and recommendations 

contained in this Report. 

employ a 'campaign approach' to enforcement. This involves a regulator looking holistically at concerns or systemic breaches in the 

market, and employing a range of tactics (such as publishing research findings, issuing public statements about regulatory 

concerns, issuing strongly worded warnings and preparing guides for businesses and consumers).
	

9 Freiberg, The Tools of Regulation, pp52-53.
	

10 Victorian Guide to Regulation, pp18, 20, 28; ALRC Report, [3.34].
	

11 OECD Guiding Principle 3; Victorian Guide to Regulation, pp18-19.
	

12 Productivity Commission Report, p234; Victorian Guide to Regulation, pp19, 31; ALRC Report Recommendation 20-1.
	

13 Productivity Commission Report, p225; Victorian Guide to Regulation pp19, 27; OECD Recommendation of the Council on 

Regulatory Policy and Governance, Recommendation 5.
	

14 ALRC Report.
	

15 ALRC Report.
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4		 Enforcement Functions and Powers of the Regulator 

4.1		 Introduction 

This chapter examines issues relating to the enforcement functions and powers of the AER and 

ERA. 

The AER is responsible for monitoring, investigating, enforcing and reporting on compliance by 

regulated entities with obligations under the NEL, NGL and NERL and their respective Rules. The 

ERA has equivalent responsibilities under the NGL in Western Australia. (References in this 

Report to the AER should be read as including the ERA, where relevant.) 

The AER has a range of possible enforcement responses to breaches of obligations under the 

National Laws and Rules. For the purposes of this Report, these responses are categorised 

broadly as either administrative responses or statutory enforcement action. 

Administrative responses are not underpinned by any statutory enforcement powers.
16

 As such, 

where a regulator adopts an administrative response, it relies on a regulated entity taking action 

on a voluntary basis, as the AER cannot (in a legal sense) compel that entity to take such action 

in the absence of a statutory power. This is the most 'light-handed' response to non-compliance 

that is available to the regulators. 

Statutory enforcement options available to the AER include some mechanisms which can be 

employed without the involvement of a court, as well as the ability to seek court orders. In the 

former category are the power to issue infringement notices, and the option of seeking 

enforceable undertakings from a regulated entity. These enforcement options do not directly 

require the involvement of a court, and may be 'softer' alternative (or preliminary) measures to 

court action. 

The final alternative, court orders, may be sought by the regulators through civil proceedings in 

relation to a breach of any provision of the National Laws, Regulations and Rules, other than a 

provision which creates a criminal offence.
17 

The fact that the range of administrative responses practically available to the AER is limited by 

the steps a regulated entity will take to avoid statutory enforcement action leads to two 

observations: 

•	 the AER's ability to effectively employ administrative level enforcement action is closely 

linked to the range of statutory enforcement options available as alternatives should such 

action fail; and 

•	 the AER should not, in theory, be able to coerce a regulated entity into unreasonable 

steps through administrative level enforcement action unless the penalties under statutory 

enforcement options are themselves unreasonable. 

The discussion in this chapter of the appropriateness of the AER's statutory enforcement options 

therefore has a bearing on whether the AER has the incentive and ability to adopt appropriate 

administrative responses. 

The current arrangements governing the regulators’ administrative and statutory enforcement 

powers are discussed in more detail below. These current arrangements are assessed against 

the following specific questions presented for consideration in the Discussion Paper: 

16 The term 'administrative enforcement' is often used to refer to enforcement options that do not directly involve a court system 

(such as the power to issue infringement notices). 

17 Criminal offences are discussed in section 6.10 below. 
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•	 Issue 1: Does the AER have appropriate powers to take administrative level enforcement 

action where it is appropriate and effective to do so? 

•	 Issue 2: Are the AER's statutory rights to undertake enforcement action appropriate and 

sufficient for its purposes as the national regulator under the National Energy Laws? 

•	 Issue 3: Is the infringement notice regime effective and does the current regime enabling 

the AER to impose civil penalties up to a maximum limit accord with current norms? 

•	 Issue 4: Are the enforcement orders that can be sought by the AER in proceedings 

before a court adequate against current regulatory norms for equivalent regulatory 

environments? 

•	 Issue 5: Does the AER have appropriate powers to seek remedies from a court? In 

particular, should the AER be given a general power to seek compensation or damages, 

including on behalf of affected consumers, following any successful enforcement action? 

4.2		 Administrative enforcement options 

(a)		 Current arrangements 

An administrative response is the most informal and least intrusive response available to a 

regulator to resolve compliance issues. A regulator may choose to employ such an approach, for 

example, if a breach is relatively minor, or if the regulated entity has actively sought to stop the 

conduct and remedy any harm done. According to the AER's Compliance and Enforcement 

Statement of Approach under the NERL, it is more likely to consider a matter suitable for 

administrative resolution in circumstances where the effect of an actual or potential contravention 

is limited, and the regulated entity has taken (or agrees to take) appropriate steps to bring the 

contravention to an end and to remedy any harm done.
18

 A similar statement is included in the 

AER's Compliance and Enforcement Statement of Approach for the NEL and NGL released in 

December 2010.
19 

In its most recent NECF quarterly compliance update, the AER indicated that in over 92 per cent 

of the cases it has investigated (up to December 2012), it has been able to resolve alleged 

breaches of the NERL and NERR without drawing on statutory enforcement powers.
20

 In each 

case, the AER has received commitments from the regulated entity to address identified issues 

within a specified timeframe. The AER also indicates that these commitments were often offered 

as soon as issues were identified, without further prompting from the AER, while in other cases 

businesses were asked to submit a program of corrective measures addressing risk 

management, quality assurance and compliance.
21

 In certain instances, the AER has chosen to 

respond to perceived widespread breaches of the National Energy Laws by issuing a compliance 

bulletin, rather than instituting civil proceedings. These compliance bulletins can provide 

additional guidance to industry as to how they can comply with their obligations under the 

National Energy Laws.
22 

18 See AER, "Statement of approach: compliance with the National Energy Retail Law, Retail Rules and Retail Regulations", July 

2011, p14. 

19 See AER, "Compliance and Enforcement: Statement of Approach" for the NEL and NGL released in December 2010, p7. 

20 AER Retail Energy Market Update – Compliance (July 2012 to December 2012), p11. 

21 AER Retail Energy Market Update – Compliance (July 2012 to December 2012), p11. 

22 See, for example, AER Compliance Bulletin No 6, "Instrument Transformer Testing" (December 2011). In that case, the AER was 

made aware of a failure by industry to test instrument transformers in accordance with the NER. Industry had formed a working 

group to identify an acceptable sample testing approach, and given that work and the lack of industry guidance on testing 
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The AER considers that in many cases, administrative resolutions 'may provide the most efficient 

outcome.'
23

 It also correctly observes that the resolution of issues without the use of statutory 

enforcement powers does not remove a regulated entity's responsibility for a breach. The AER 

indicates that it reserves its rights to take statutory enforcement action if circumstances change or 

the information on which the AER based its initial assessment is subsequently found to have 

been incomplete, inaccurate or misleading.
24 

(b) Issues for review 

The Discussion Paper identifies the following issue for review in relation to administrative 

enforcement options: 

Issue 1: Does the AER have appropriate powers to take administrative level enforcement 

action where it is appropriate and effective to do so? 

We note that there is no express statutory 'power' to take administrative level enforcement action, 

although such actions fall within the AER's general compliance-monitoring functions. As noted 

above, administrative responses rely on voluntary steps being taken by regulated entities. 

(c) Assessment 

Strategic regulation theory advocates that regulatory compliance is best secured by persuasion, 

rather than legal enforcement. Under this theory, the range of enforcement options available to a 

regulator is usually represented in the form of a pyramid, with less severe enforcement options at 

the wide base, and more severe enforcement options at the apex. Most regulatory action occurs 

at the base of the pyramid, where attempts are made to coax compliance by persuasion.
25

 The 

ability to take administrative level enforcement action is therefore a key tool for the 

implementation of this enforcement strategy. The use of administrative resolution options is also 

consistent with the Principles of Best Practice Regulation agreed by COAG, in that it allows a 

proportionate response to minor issues.
26 

The freedom to adopt administrative responses is widely available to regulators, including those 

comparable to the AER. Indeed, many regulators such as the ACCC and ACMA openly express a 

preference for reliance on administrative level enforcement options where it is appropriate 

(because, for example, the potential risk from the conduct is low) and likely to be effective.
27

 The 

AER's approach appears to be broadly consistent with the approach taken by these other 

regulators. 

However, as administrative responses are not governed by legislation, it is difficult to 

meaningfully compare the AER's capacity to adopt administrative responses to that of other 

regulators. As is the case with each of the regulatory regimes considered as part of this review, 

the range of administrative responses available to the AER is limited only by the range of 

measures that a regulated entity is willing to adopt to avoid other sanctions. 

methodologies, the AER chose to issue a compliance bulletin specifying how compliance could be demonstrated, rather than 

immediately instigating enforcement action.
	

23 AER, Statement of approach: compliance with the National Energy Retail Law, Retail Rules and Retail Regulations, July 2011, 

p15.
	

24 See AER, Statement of approach: compliance with the National Energy Retail Law, Retail Rules and Retail Regulations, July 

2011, p14.
	

25 ALRC Report, [2.60], citing F Haines, Corporate Regulation; Beyond Punish or Persuade (1997) Clarendon Press, Oxford, p218.
	

26 COAG Principles of Best Practice Regulation, listed at http://www.finance.gov.au/obpr/proposal/coag-requirements.html/#coag
	

27 ACMA Compliance and Enforcement Policy, August 2010, p4; ACCC Compliance and Enforcement Policy, February 2013, p4.
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Similarly, there are no express statutory constraints on the AER's ability to adopt an 

administrative response to a suspected breach of law. This, too, is consistent across other 

Australian regulatory regimes, as other regulators are required to establish guidelines for their 

use of statutory enforcement mechanisms,
28

 but are not required to do so in relation to 

administrative responses. As noted above, the AER has described in general terms (in its 

'Statement of Approach' documents) the circumstances in which it might prefer to adopt an 

administrative response. While it is good practice to provide this guidance to regulated entities, 

such statements are not binding on the AER. 

Three potential changes to the administrative enforcement process have been considered as part 

of this review. 

•	 Binding guidance documents: There may be concerns that, without formal guidance as 

to how and when the AER will adopt administrative enforcement options, there may be 

too much scope for the AER to adopt an inconsistent approach, either across the National 

Energy Laws or as between different regulated entities. The AER could theoretically 

adopt different approaches to an identical breach by two parties in substantially the same 

position. 

A consistent approach to administrative enforcement options could only be ensured 

through the introduction of principles which bind the AER. This would inevitably lessen 

the AER's flexibility to accept voluntary responses to each individual instance of non-

compliance. As we have not identified any concerns about the consistency of the AER's 

approach to administrative enforcement action, there does not appear to be any 

demonstrated need or benefit in requiring the AER to publish a binding guidance 

document setting out how and when administrative responses will be employed. 

In addition, as noted above, a requirement to issue or be subject to binding guidance on 

the use of administrative enforcement options is not a feature of any of the other 

regulatory regimes considered for the purpose of this review. 

•	 Notice of non-enforcement: In the UK, where Ofgem takes initial enforcement steps in 

respect of a suspected gas or electricity licence breach, and subsequently determines 

that the breach is trivial or appropriate steps are being taken to secure compliance, it is 

required to serve a notice on the regulated entity to this effect.
29

 If there were material 

concerns that regulated entities whose conduct has been investigated by the AER do not 

have sufficient certainty as to whether enforcement action will be taken against them, 

requiring the AER to issue such a notice would assist in addressing those concerns. 

We do not consider that a requirement for the AER to issue a 'non-enforcement' notice of 

this kind would serve a useful function. We have not been made aware of any concerns 

relating to the AER's approach to investigation and enforcement action that such a 

requirement would address. Nor does such a requirement apply in the other regulatory 

regimes we have considered, apart from Ofgem. 

•	 Requirement for further transparency: The AER currently reports in general terms on 

administrative enforcement actions in its quarterly compliance reports, but does not 

provide specific details of the steps it has taken and the circumstances in which it has 

taken such action. There is an argument that requiring further transparency would lead to 

greater accountability, and therefore more considered regulatory action. 

28 In relation to the AER, see NEL, s28ZF, NGL, s68 and NERL, s218. In relation to the ACMA, see s215 of the Broadcasting 

Services Act. 

29 See Electricity Act 1989 (UK), s25(5A), (6); Gas Act 1989 (UK), s28(5A), (6). 
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However, we have not become aware of any indication that a lack of transparency on the 

part of the AER is affecting regulatory outcomes. In addition, the introduction of additional 

reporting requirements may undermine the AER's attempts to persuade regulated entities 

to take voluntary remedial action, as part of the motivation to take voluntary action may  

be that such action is not reported publicly. Accordingly, the current process of reporting 

through quarterly compliance reports appears to be adequate and appropriate. 

In the Draft Report we concluded that, for the reasons outlined above, none of these changes are 

warranted. There were no issues raised in submissions responding to the Draft Report 

concerning this conclusion. 

Conclusion – Issue 1: 

The AER has appropriate powers to take administrative level enforcement action. We have 

not identified any changes to the current enforcement regimes that are necessary or 

desirable to better achieve the objectives of the regimes. 

4.3		 Statutory enforcement action (other than civil proceedings) 

(a)		 Current arrangements 

The AER has certain statutory rights of action that it may take in respect of a purported breach of 

the NEL, the NGL or the NERL and their respective Rules prior to (or as an alternative to) 

initiating court enforcement proceedings. These include the power to issue infringement notices 

to regulated entities, and the ability to seek enforceable undertakings from regulated entities. The 

discussion below focuses on the infringement notice regime, as the enforceable undertakings 

regime in each of the National Energy Laws is outside the scope of this review.
30 

An infringement notice gives its recipient the option of either paying a penalty, or electing to have 

the matter heard in court. The AER's infringement notice regime is set out in Division 5 of Part 6 

of the NEL, and Part 7 of Chapter 8 of the NGL. The provisions of Part 7 of Chapter 8 of the NGL 

apply to civil penalty provisions in the NERL in the same way as they apply to civil penalty 

provisions in the NGL.
31 

Under each of the National Laws, the AER may serve an infringement notice on a person that the 

AER has reason to believe has breached a civil penalty provision.
32

 The AER must serve an 

infringement notice not later than 12 months after the date on which it forms a belief that there 

has been a breach of a civil penalty provision.
33

 The legislation specifies the details that an 

infringement notice must state, which include: 

•	 the nature, and a brief description, of the alleged breach; and 

•	 the time (being not less than 28 days after the date on which the notice is served) within 

which the infringement penalty must be paid. 

Infringement penalties are set at $4,000 for a breach by a natural person, or $20,000 for a breach 

by a body corporate.
34

 In each case, this is 20 per cent of the maximum civil penalty that may be 

30 For the enforceable undertakings regime, see NERL s288, NEL  s59A and NGL s230A. 

31 NERL, s308. 

32 NEL, s74(1), sNGL, s277(1). Under the NEL, the infringement notice regime applies only to civil penalty provisions that are not 

rebidding civil penalty provisions (NEL, s73). Currently, the only rebidding civil penalty provision is clause 3.8.22A of the NER, which 

requires NEM generators and Market Participants to make dispatch offers, dispatch bids and rebids in good faith (National Electricity  

Regulations, reg6(2)). 

33 NEL, s74(1a); NGL, s277(2). 

34 NEL, s76; NGL, s279. 
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imposed by a court in respect of the same breach. The quantum of infringement penalties is 

discussed further in section 6.8 of this Report. 

Once the AER has issued an infringement notice, it cannot initiate formal proceedings unless the 

relevant participant fails to comply with the notice within the time for payment specified.
35

 The 

AER has the discretion to accept a late payment of an infringement penalty, provided that no 

proceedings have been instituted in respect of the relevant breach.
36

 The AER may also withdraw 

a notice at any time, provided that any infringement penalty paid must be refunded.
37 

If the infringement penalty is not paid, then proceedings may be instituted as discussed in 

section 4.4 below. Notably, the payment of an infringement penalty is not taken to be an 

admission of a breach of a civil penalty provision or an admission of liability for the purpose of any 

proceeding instituted in respect of the breach.
38 

(b)		 Issues for review 

The Discussion Paper identifies the following issues for review in relation to the availability of 

statutory enforcement powers: 

Issue 2: Are the AER's statutory rights to undertake enforcement action appropriate and 

sufficient for its purposes as the national regulator under the National Energy Laws? 

Issue 3: Is the infringement notice regime effective and does the current regime enabling 

the AER to impose civil penalties up to a maximum limit accord with current norms? 

In relation to Issue 3, this section of the Report considers whether the power to impose an 

infringement notice is an appropriate power to be conferred upon the AER. The quantum of 

penalties imposed under infringement notices is considered in section 6.8, and the design of the 

current infringement notice regime is compared to the design of other infringement notice regimes 

in section 7.5 below. 

(c)		 Assessment: Issue 2 - Adequacy of existing statutory powers 

The AER's statutory rights to undertake enforcement action include certain rights to bring an 

application in court (as discussed in section 4.4 below), and certain rights which do not involve a 

court application. 

Those rights which do not involve a court application are limited to the ability to seek enforceable 

undertakings, and the ability to issue an infringement notice. 

In other comparable regulatory regimes, a number of other statutory enforcement mechanisms 

are available to the regulator. These other mechanisms allow the regulator to take enforcement 

action without direct intervention from a court. The other available mechanisms that could 

potentially be made available to the AER include the following. 

•	 Formal warnings: ACMA has the ability to issue a formal warning under the 

Telecommunications Act.
39

 A formal warning issued by ACMA does not of itself carry any 

legal consequences. However, a warning may be a preliminary step to a more severe 

enforcement action. For example, ACMA's infringement officers must issue a formal 

warning before they can issue an infringement notice under the Broadcasting Services 

35 NEL, s77; NGL, s280. 

36 NEL, s78; NGL, s281. 

37 NEL, ss79-80; NGL, ss282-283. 

38 NEL, s82, NGL, s285. 

39 See ss122, 129, 295T and 400. 
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Act.
40

  A similar power to issue formal warnings applies to the Ruling Panel in the New 

Zealand energy sector.
41 

  

•	 Compliance Orders and Remedial Directions: Ofgem has the power to impose 

provisional and final orders requiring compliance with the Gas Act 1986 (UK) and 

Electricity Act 1989 (UK).
42

 Ofgem may impose a provisional order where a licence holder 

is contravening, or is likely to contravene, a condition or requirement under those Acts. A 

provisional order is similar to an interim injunction. Indeed, compliance with a provisional 

order is enforceable in civil proceedings, through an injunction. The obligation to comply  

with a provisional order creates a duty to any person who would be affected by the 

relevant contravention, which is actionable by that person where the contravention would 

cause them loss or damage.
43

 The person affected by the order has the ability to apply to 

a court to challenge the order,
44

 but the order itself is made without a court's intervention. 

Similarly, ACMA has available to it the power to issue 'remedial directions' where a 

television broadcasting licence holder is in breach of its licence conditions. A breach of a 

television broadcasting licence is an offence, and offenders may be liable to criminal or 

civil penalties,
45

 but ACMA may also issue a remedial direction where it is satisfied that a 

person has breached a licence condition. A remedial direction directs a person to take 

action towards ensuring that they do not breach a licence condition, or is unlikely to 

breach a licence condition, in the future.
46 

The kinds of remedial direction that may be 

given to a person include: 

•	 a direction that the person implement effective administrative systems for 

monitoring compliance with a condition of the licence; and 

•	 a direction that the person implement a system designed to give the person's 

employees, agents and contractors a reasonable knowledge and understanding 

of the requirements of a condition of the licence. 

A breach of a remedial direction is also an offence and may give rise to criminal or civil 

penalties. Thus, the issue of a remedial direction is a significant enforcement step, but still 

enables ACMA to take further steps to encourage compliance without imposing any direct 

penalty. 

•	 Adverse Publicity Notices: Ofgem has the power to publish a 'notice of censure' when 

a person has failed to comply with a requirement of the European Regulation on 

Wholesale Energy Markets Integrity and Transparency (REMIT).
47

 Such orders are 

designed to discourage non-compliance by adversely affecting the reputation of 

offenders. 

40 BSA, s205XA. 

41 See the Rulings Panel's powers under the Gas Act 1992 (NZ) (s43X(1)(a), (b)) and the Electricity Industry Act 2010 (NZ) 

(s54(1)(a), (b)). 

42 See Gas Act 1986 (UK), s28. 

43 Gas Act 1986 (UK), s30(4), (5); Electricity Act 1989 (UK), s27(4), (5). 

44 See Gas Act 1986 (UK), s30; Electricity Act 1989 (UK), s27. 

45 See BSA, ss140, 140A.  See also the Telecommunications Act, ss69, 69AA, 102. 

46 See BSA, s141. 

47 The order granting this power came into force on 29 June 2013. Ofgem is currently undertaking a consultation on its proposed 

REMIT enforcement guidelines, which closes 29 August 2013. 
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In relation to the first and third of these additional statutory enforcement powers we do not see a 

strong case for these being added to the options available to the AER under the National Energy 

Laws. 

While the AER does not have an express statutory power to issue formal warnings under the 

National Energy Laws, there would be nothing to prevent it from doing so as part of an 

administrative response to a breach or suspected breach of the Laws or Rules. As such, there 

does not appear to be any meaningful 'gap' in the AER's enforcement powers in this regard. 

One concern surrounding the use of adverse publicity notices as a regulatory tool relates to the 

unpredictable nature of negative publicity. The damage inflicted by negative publicity depends in 

large part on the reaction of the public, so that the precise degree of harm caused by the publicity 

is incalculable at the outset.
48 

Given that the precise impact of this sanction is difficult to quantify, this seems an inappropriate 

remedy for a regulator to be able to impose without consent or a finding of guilt. It would be more 

appropriate that such negative publicity be an enforcement option only where: 

•	 a court has found that there has been a breach of the National Laws; or 

•	 the regulated entity has agreed to such a step (for example, as part of an enforceable 

undertaking). 

The second potential mechanism – a power to issue compliance orders or remedial directions – 

warrants closer consideration. At present there are many provisions of the National Laws and 

Rules for which it can be argued the AER has no effective enforcement mechanism short of court 

proceedings. If a requirement under the Laws or Rules is designated as a civil penalty provision, 

the AER has the option of issuing an infringement notice. For other provisions, however, the 

AER's only statutory enforcement option is to seek a court order in relation to the breach. (The 

kinds of orders the court can make are discussed further in section 4.4 below.) In many cases it is 

unlikely that the commitment of financial and other resources needed for court proceedings will 

be warranted. In other cases, the nature of the obligation that has been contravened may be such 

that a court order is an ineffective or inappropriate remedy. 

A mechanism like those available to Ofgem and ACMA could provide an effective lower level 

enforcement tool for the provisions of the Laws and Rules which do not constitute civil penalty 

provisions. 

While the AER does not have the power to issue compliance orders or remedial directions, there 

is an analogous concept which applies to the enforcement of the gas market procedures made by 

AEMO under the NGL – these are the Wholesale Market Procedures, the STTM Procedures and 

the Retail Market Procedures. 

In relation to each of these instruments, if AEMO has reasonable grounds to suspect a material 

breach by a person required to comply with the relevant Procedure, it can issue a direction 

requiring the person to rectify the breach or to take specified measures to ensure future 

compliance. Failure to comply with such a direction given by AEMO is a civil penalty provision.
49 

This mechanism gives AEMO a statutory enforcement power that applies to the relevant 

procedures as a whole rather than only to specified provisions. The effect of the regime is that 

while a breach of the Procedures does not of itself attract a civil penalty, a failure to comply with 

48 Freiberg, The Tools of Regulation, p246. 

49 NGL ss91BN, 91BRJ and 91MB. 
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any provision of the Procedures can lead to a civil penalty if AEMO issues a direction to comply 

with the relevant provision and that direction is not complied with. 

This existing mechanism in the NGL could potentially be extended to the enforcement by the AER 

of the NER, the NGL and the NERL. The proposal would involve replicating and adapting the 

mechanism that currently applies to AEMO under section 91BN of the NGL. The substance of the 

provisions would be along the following lines: 

Compliance Orders 

(a)		 If the AER has reasonable grounds to suspect a breach of the [NER/NGL/NERL], it may, 

after making such inquiries and investigations as it considers appropriate, make a decision 

as to whether the breach is a material breach. 

(b)		 If the AER decides that the breach is a material breach, the AER: 

(i)		 must publish the decision and the reasons for it on its website; and 

(ii)		 may direct the person suspected of the breach to rectify it or take specified 

measures to ensure future compliance (or both). 

(c)		 A direction by the AER must: 

(i)		 specify the breach; 

(ii)		 specify the date by which the direction is to be complied with; and 

(iii)		 be addressed to, and given to, the person suspected of the breach. 

(d)		 A person to whom a direction is given by the AER under this section must comply with the 

direction. 

(e)		 Paragraph (d) is a civil penalty provision. 

While we see a mechanism like this as a potentially valuable addition to the enforcement 

regimes, there are several reasons to be cautious about recommending it. 

•	 The provision would result in a material increase in the power of the AER, giving it the 

ability to make a determination as to whether a regulated entity is in breach of the 

relevant Rules and to make an enforceable order based on that assessment. This has the 

potential to materially shift the balance between the regulator and regulated entities in 

negotiating administrative enforcement responses. 

•	 Such a mechanism is questionable in principle in that it empowers the regulator to issue a 

direction or order which effectively creates an additional civil penalty (ie a regulated entity 

may be in breach of both the Rules and a direction to comply with the Rules). It also 

enables the regulator to make a binding determination as to whether a regulated entity 

has contravened the Rules, giving the AER the power both to investigate breaches and to 

determine whether a breach has occurred. This concern could be ameliorated to some 

extent by giving regulated entities a right to review compliance orders. Rights of review do 

exist under the regimes described above. A person who is aggrieved by a compliance 

order issued by Ofgem may challenge it by court application within 42 days of the order.
50 

On any such application, the court may quash the order if it is satisfied that the order was 

not made within the order-making powers, or that the interests of the licence holder have 

been substantially prejudiced by a failure to comply with the procedural requirements for 

the making of an order.
51

 In the case of ACMA, a statutory right of review to the 

Administrative Appeals Tribunal exists where a remedial direction is made under the 

50 Gas Act 1986 (UK), s30(1); Electricity Act 1989 (UK), s27(1). 

51 Gas Act 1986 (UK), s30(2), Electricity Act 1989 (UK), s27(2). 
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Telecommunications Act,
52

 but there is no right of review for directions made under the 

Broadcasting Services Act. 

•	 It is true that the mechanism currently applies to a limited extent to AEMO's enforcement 

of the gas market Procedures under the NGL. However, the position of AEMO as a 

market operator, constituted with an independent board and enforcing market 

procedures, can be distinguished from the position of the AER as a regulator whose 

primary function is to investigate and enforce regulatory obligations under the Laws and 

Rules. 

•	 A mechanism of this kind has not previously been canvassed in earlier policy and 

consultation processes, including in relation to the NECF, so that its implications are 

difficult to predict. 

The initial view expressed in the Draft Report was that there is not a sufficiently strong case to 

recommend that the AER be given the power to issue binding compliance orders. To do so would 

give a powerful new enforcement tool to the AER which may be disproportionate to the identified 

gap in its current ability to enforce those provisions of the Laws and Rules that are not designated 

as civil penalty provisions. The Draft Report indicated that this conclusion was finely balanced, 

however, and sought submissions concerning: 

•	 the potential benefits (or costs) of the proposal; and 

•	 modifications to the proposal, or alternatives, that would represent a more proportionate 

response to the identified gap in the AER's current statutory enforcement powers. 

Submissions in response to the Draft Report generally supported the conclusion that the grant of 

this additional power to the AER would be a disproportionate response to the identified gap. 

Submissions also agreed that the existing approach taken by the AER to administrative 

enforcement was efficient and effective. The CALC submission raised a further concern that the 

addition of these powers may make it less likely that the regulator would take more intrusive 

action, as it may want to 'try' these tools first. 

Two submissions questioned the conclusion reached in the Draft Report. The AER argued that 

the ability to issue compliance orders would complement its current approach to enforcement and 

proportionately extend the available enforcement options for provisions that are not designated as 

civil penalty provisions. It expressed the view that cases of repeated non-compliance for non-civil 

penalty provisions sometimes occur because regulated entities do not regard court action as a 

credible option for the regulator. The AER suggested that the following provisions would benefit 

from the compliance order option – the requirement on network businesses to carry out a 

Regulatory Investment Test, requirements for the provision of metering data, annual network 

planning requirements, requirements for gas market allocation data and retail complaints 

handling. 

Red Energy's submission also gave qualified support to the compliance order option. This was on 

the basis that it considered a compliance order power may be of more use to the AER than the 

additional forms of court order recommended under Issue 4. 

Nothing presented in submissions has caused us to reach a different conclusion to that presented 

in the Draft Report. The AER submission confirms the view that it faces challenges in enforcing a 

range of provisions that do not constitute civil penalty provisions, and that an additional 

mechanism that falls short of court proceedings would assist in meeting that challenge. However, 

52 See Telecommunications Act, ss555-562; Schedule 4, Part 1, items 1(b) and (h). 
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we remain of the view that a power to issue enforceable compliance orders could materially shift 

the balance between regulator and regulated entities, with uncertain consequences. 

In relation to those matters identified by the AER where such a power would be useful we 

recommend the following: 

•	 Consideration should be given to designating these provisions as civil penalty provision. 

This review has not permitted the degree of analysis and consultation that would be 

necessary to make a firm recommendation that such provisions be so designated. 

However, we consider that a process leading to the designation of additional civil penalty 

provisions where the AER can demonstrate a material gap in its current enforcement 

powers is preferable to the creation of a new power for the AER to issue binding 

compliance orders. 

•	 At the same time, it may be that better use can be made by the AER of existing 

administrative enforcement powers, such as issuing bulletins and compliance guidelines. 

This may need to be coupled with targeted formal enforcement action in instances of 

persistent non-compliance. 

If, contrary to this view, the EMRWG wished to provide the AER with a power to issue compliance 

orders, it would be important to ensure that the statutory provisions establishing the power 

provided an express right for regulated entities to challenge the order by court proceedings. This 

would ameliorate the concern that such a power would place the AER in the position of both 

investigating breaches and determining compliance. 

Conclusion – Issue 2: 

The range of enforcement options available to the AER appears to be generally adequate. 

There is a potential for the regime to be enhanced by providing for an additional 

enforcement power, short of court proceedings, in respect of those provisions of the Laws 

and Rules which do not constitute civil penalty provisions. 

One option for this additional power would be to enable the AER, where it has reasonable 

grounds to suspect a breach of the Law or Rules, to issue a direction to the regulated 

entity to comply. A failure to comply with such a direction would constitute a civil penalty 

provision. The provision could be modelled on the current power which AEMO has to 

enforce compliance with Procedures under the NGL. 

This option is not recommended because the additional enforcement power it confers on 

the AER may be disproportionate to the perceived gap in the effectiveness of the AER's 

current powers. 

A preferable approach is for the EMRWG to consider designating as additional civil 

penalty provisions those provisions identified by the AER, and confirmed through further 

stakeholder consultation, as creating a material enforcement issue under the current 

regime. These would include: 

•	 the requirement on network businesses to carry out a Regulatory Investment Test; 

•	 requirements for the provision of metering data; 

•	 annual network planning requirements; 

•	 requirements for gas market allocation data; and 

•	 requirements for retail complaints handling. 
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When considering the designation of additional civil penalty provisions, the EMRWG 

should have regard to the principles referred to in Recommendation 9. 

If, contrary to this view, the EMRWG wished to introduce a power for the AER to issue 

compliance orders, the statutory provisions establishing the power should include an 

express right to challenge a compliance order made by the AER by court proceedings. 

(d)		 Assessment: Issue 3 - Infringement notice regime 

The existence of a power to issue infringement notices is widely available across Australian 

regulatory regimes. The ACCC, ACMA, and ASIC each have the power to issue infringement 

notices, and while there are subtle differences across these regimes, they are broadly similar in 

terms of mechanics (see section 7.5 below). The regime is also consistent with a number of 

aspects of the infringement notice model endorsed by the ALRC in its Principled Regulation 

Report. The ALRC endorsed a model under which: 

•	 an infringement notice is used as an administrative mechanism to deal with a matter, but 

if the amount specified in the infringement notice is not paid by the person to whom the 

notice has been issued, then the matter is treated in the same way as any other alleged 

offence or contravention (that is, proceedings may be instituted by the regulator to 

enforce the contravention and proceedings follow the usual court procedure);
53

 and 

•	 the maximum infringement penalty for a breach is no more than one-fifth of the maximum 

penalty which can be imposed by a court for that breach.
54 

The ALRC noted that infringement notice schemes are typically used for low-level offences and 

where a high volume of uncontested contraventions is likely.
55 

In this regard, the AER's infringement notice regime is consistent with the ALRC's preferred 

model and other current norms. 

With regard to the effectiveness of the regime, it should be noted that there are very few 

Australian empirical studies on the effectiveness of infringement notices in producing regulatory 

outcomes (ie, changing the behaviour of regulated entities).
56

 There are a range of advantages 

associated with infringement notice regimes that are often cited, including the reduction in court 

delays and use of court resources (and associated costs),
57

 and the greater flexibility they give to 

regulators to adopt a proportional response where immediate court action is not considered 

appropriate. 

Although the volume of contraventions the subject of infringement notices under the National 

Energy Laws is not particularly high (the AER has issued a total of 12 infringement notices under 

the National Energy Laws to date),
58

 the AER has indicated that none of those notices have been 

contested. There were no issues or concerns raised during the Stage 1 consultation process 

relating to the use or effectiveness of the existing infringement notice regime. 

We considered one possible change to the current regime, based on our review of the reference 

documents and comparable regulatory regimes. This would be to limit the kinds of breaches for 

53 ALRC Report, [12.35]. 

54 ALRC Report, [12.36]. See also [12.44]. 

55 ALRC Report, [4.71]. 

56 Freiberg, The Tools of Regulation, p239. 

57 See, for example, Freiberg, The Tools of Regulation, p250. 

58 See further section 6.3 of this Report. 
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which the AER can issue an infringement notice, rather than allow infringement notices to be 

issued for all civil penalty provisions, as is currently the case. The arguments for doing so include 

the following: 

•	 In its Principled Regulation Report, the ALRC expressed the view that infringement 

notices are appropriate where only strict or absolute liability offences are involved, and 

where no subjective assessment of conduct is required to be made.
59

 This is generally 

the case for the obligations in respect of which the AER may issue an infringement notice, 

but is not always so. For example, certain civil penalty provisions involve an assessment 

of whether a regulated entity has acted in 'good faith',
60

 which necessarily involves an 

element of subjectivity. According to the Commonwealth's Guide to Framing Offences, 

Infringement Notices and Enforcement Powers, infringement notices should only be 

available for criminal offences where an assessment of guilt can easily be made by the 

enforcing officer. 

•	 It might be argued, then, that the range of provisions in respect of which an infringement 

notice can be sought under the National Energy Laws is too broad, as an assessment of 

breach under many of those provisions will not be straightforward. 

•	 In some comparable regimes the legislation creates a distinction between 'civil penalty 

provisions' and 'infringement notice provisions'. This is recognised in the Regulatory 

Powers Bill, which allows for provisions to be subject to civil penalties and offences and 

not necessarily subject to an infringement notice.
61

 Also, ACMA's powers under the 

Broadcasting Services Act are limited to certain 'designated infringement notice 

provisions', rather than all civil penalty provisions.
62

 The NEL reflects this to an extent (a 

rebidding civil penalty provision may not be the subject of an infringement notice), but it 

would be possible to provide for another 'tier' of offences to ensure that infringement 

notices are not issued where the AER is required to exercise a judgment as to a party's 

state of mind. 

While a modification of this kind has some appeal in terms of legal principle, this approach would 

also add significant complexity to the Rule-making process. Moreover, with respect to the issue 

raised by the ALRC, there is a distinction to be made between the kinds of offences (and 

offenders) dealt with by many regulators under other infringement notice schemes and those the 

subject of the National Energy Laws. Regulated entities in the energy sector are, in most cases, 

relatively large, sophisticated entities. The risk that they will accept an infringement notice even if 

they do not consider themselves to have engaged in the breach in question is somewhat reduced 

in comparison to individuals or smaller enterprises who may be the subject of other infringement 

notice regimes, and may be less well-informed or resourced. 

The Draft Report concluded that, as the guiding principles for this review state that simplicity is 

preferred, and in the absence of any material issues having been identified in relation to the 

infringement notice regime, we did not consider any change to the current regime to be 

warranted. 

There were no material issues raised in submissions to the Draft Report that have caused us to 

alter this conclusion. Two submissions (APA and AGL) suggested the need for further 

59 ALRC Report, [4.73]. 

60 See, eg, NER, cl.5.7.7(v). 

61 See clauses 80 and 103 of the Regulatory Powers Bill. 

62 See BSA, s205Y. 
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consideration of a two-tiered approach, while the balance of submissions either supported the 

conclusion or did not specifically comment on it. 

Conclusion – Issue 3: 

The current infringement notice regime is effective. Subject to a number of issues of detail 

addressed in the Conclusion for Issue 19, we have not identified any changes to the 

current regime that are necessary or desirable to better achieve the objectives of the 

enforcement regimes or to accord with current norms. 

4.4		 Civil proceedings 

(a)		 Current arrangements 

The AER may, on behalf of the Commonwealth, institute civil proceedings in a court in relation to 

an alleged breach of any provision of the NEL, the NGL and the NERL and their respective 

Regulations and Rules, provided the provision is not an 'offence provision'.
63 

  

A time limit of 6 years from the date on which the alleged breach occurred applies to such 

applications.
64

 Where an application is made, a court may make an order declaring that a person 

is in breach of a provision of the relevant Law, Regulation or Rule.
65

 The court's order may  

include one or more of the following: 

•	 civil penalty - an order that the person pay a civil penalty (if the breach is a breach of a 

civil penalty provision); 

•	 order to cease - an order that the person cease, within a specified period, the act, 

activity or practice constituting the breach; 

•	 order for remedial action - an order that the person take such action, or adopt such 

practice, as the court requires for remedying the breach or preventing a recurrence of the 

breach; 

•	 compliance program - an order that the person implement a program for compliance 

with the Law, the Regulations, the Rules and (where applicable) the Procedures;
66

 and 

•	 other orders - an order of a kind prescribed by the Regulations.
67 

Where the order requires payment of a civil penalty, the court is (in determining the quantity of the 

penalty) to have regard to the nature and extent of the breach, the nature and extent of any loss 

or damage suffered as a result of the breach, the circumstances in which the breach took place, 

whether the person in breach has previously engaged in similar conduct and whether the service 

provider had been complying with any established compliance program.
68

 Civil penalties are 

payable to the Commonwealth.
69 

In addition to the orders listed above, the court may also grant an injunction, on application by the 

AER, restraining a person from engaging in conduct in breach of the Law, the Regulations or the 

63 See NEL, s59; NGL, s229; NERL, s289. 

64 NEL, s60(1); NGL, s230; NERL, s290(1). 

65 NEL, s61; NGL, s231; NERL, s291. 

66 This is similar to the concept of a "Probation Order", as provided for in the Competition and Consumer Act, s86C. See also ALRC 

Report, [28.39]. 

67  NEL, s61(2); NGL, s231(2); NERL, s291(2). Currently, there are no such kinds of order prescribed by the Regulations. 

68 NEL, s64; NGL, s234; NERL, s294. 

69 NEL, s69; NGL, s240; NERL, s300. 
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Rules, or requiring the person to do something. This power may be exercised regardless of 

whether or not it appears to the court that the person intends to engage again, or to continue to 

engage, in that conduct, or whether there is an imminent danger of substantial damage to any  

person if the person engages in conduct of that kind.
70 

(b)		 Issues for review 

The Discussion Paper identifies the following issues for review arising out of these arrangements. 

Issue 4: Are the enforcement orders that can be sought by the AER in proceedings 

before a court adequate against current regulatory norms for equivalent regulatory 

environments? 

Issue 5: Does the AER have appropriate powers to seek remedies from a court? In 

particular, should the AER be given a general power to seek compensation or damages, 

including on behalf of affected consumers, following any successful enforcement action? 

While these two issues raise essentially the same question, we deal first with the availability of 

orders other than compensation orders, and then with the question whether the AER should be 

able to seek compensation or damages, including on behalf of consumers affected by a breach. 

(c)		 Assessment: Issue 4 – Enforcement orders 

The range of orders available to the AER is not unusually broad. They comprise orders to pay a 

civil penalty, to cease infringing conduct, to remedy infringing conduct, or to require the regulated 

entity to adopt a compliance plan. 

Other regimes include similar orders, but show a greater tendency to distinguish between 

different breaches in specifying which orders are available. For example, under the Broadcasting 

Services Act, a 'civil penalty provision' may give rise to a 'civil penalty order', which requires only 

the payment of a civil penalty (not orders requiring compliance programs or specific action 

directed at compliance).
71

 ACMA may also seek injunctions in respect of breaches of certain civil 

penalty provisions, but not all. However, this does not necessarily highlight a need to change the 

National Laws. The question of whether an injunction is an appropriate remedy will always be one 

for the court's discretion, and there are no obvious instances of provisions of the National Energy 

Laws where the ability to seek an injunction should be removed altogether. 

The ACCC has available to it a wider range of orders against persons who contravene certain 

provisions of the Competition and Consumer Act, including the Australian Consumer Law. Such 

orders are also available to ASIC under the financial services consumer protection provisions of 

the ASIC Act. The additional orders that are potentially relevant to the AER are: 

•	 Community service orders – the court may make an order directing a person to perform 

a service that is specified in the order, and that relates to contravening conduct, for the 

benefit of the community or a section of the community.
72

 Examples of community 

services orders set out in the CCA include requiring a person who has made false 

representations to make available a training video which explains advertising obligations 

under the Act, and an order requiring a person who has engaged in misleading or 

deceptive conduct in relation to a product to carry out a community awareness program to 

address the needs of consumers when purchasing the product. 

70  NEL, s61(3), (4); NGL, ss232(3), (4); NERL, s291(3), (4). At general law, a plaintiff may be entitled to an injunction even though 

an infringement has not taken place but is merely feared or threatened, but in such circumstances the plaintiff must prove an 

imminent danger of substantial damage. 

71 See BSA, s205F. See also Telecommunications Act, s570. 

72 CCA, s86C(2)(a); ACL, s246(2)(a); ASIC Act, s12GLA(2)(a). 
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•	 Probation orders – the court may make a 'probation order' for a period of no longer than 

3 years.
73

  A 'probation order' is an order 'for the purpose of ensuring that the person 

does not engage in the contravening conduct, similar conduct, or related conduct, during 

the period of the order'.
74

 Such an order can include an order directing the person to 

establish a compliance program or an education and training program for people involved 

in the person's business, or an order directing the person to revise the internal operations 

of the person's business which led to the contravening conduct.
75 

•	 Adverse publicity orders – the court may require a person to disclose, in such a way 

and to such third parties as are specified in an order, specified information that the person 

has possession of or access to. Alternatively, the court may order that a person publish, 

at the person's expense and in the way specified in the order, an advertisement in the 

terms specified in, or determined in accordance with, the order.
76 

These orders may not often be relevant remedies for wholesale market breaches under the NEL 

or NGL, as in such cases the relationship between the nature of the remedy and the nature of the 

harm is likely to be remote. However, orders of this kind may have some merit for breaches of the 

National Laws that impact on consumers. The ALRC, in its Principled Regulation Report, states 

that it favours the availability of non-monetary penalties as a method for providing greater 

flexibility in sentencing and the opportunity to more closely align the form of the penalty with its 

purpose.
77

 According to the ALRC, they are particularly suited to corporate offenders because 

they cannot be factored into company financials as a 'cost' of non-compliant behaviour (not being 

directly monetary in nature), they can be tailored to avoid penalty overspill to third parties and 

they can be specifically directed towards behavioural change within the corporation. The ALRC 

expresses the view that these penalties should be widely available.
78 

These orders are not fundamentally different in nature to the orders that are already available to a 

court under the National Laws. As noted above, the current provisions allow the court to make: 

•	 an order that a person cease to take action, or adopt such practice, as the court requires 

for remedying the breach or preventing a recurrence of the breach; and 

•	 an order that a person implement a program for compliance with the Law, the Regulations 

or the Rules and (where applicable) the Procedures. 

The additional orders currently available to the ACCC and ASIC identify a further range of 

non-monetary requirements that might be imposed by the court with a view to remedying the 

impact of a contravention or preventing its recurrence. They provide flexibility for the form of order 

made by the court to be better tailored to the specific circumstances of the breach. 

The Draft Report concluded that the introduction of an expanded list of options for the court, 

similar to those outlined above, would assist in meeting the objectives of the enforcement 

regimes without imposing any new material costs or other detrimental impacts on regulated 

entities. On that basis the Draft Report recommended that the National Energy Laws enforcement 

regimes be amended to include them. 

73 CCA, s86C(2)(b); ACL, s246(2)(b); ASIC Act, s12GLA(2)(b). 

74 CCA, s86C(4), definition of "probation order"; ACL, s246(2)(b); ASIC Act, s12GLA(4), definition of "probation order". 

75 CCA, s86C(4), definition of "probation order"; ACL, s246(2)(b); ASIC Act, s12GLA(4), definition of "probation order". 

76 CCA, ss86C(2)(c) and (d), 86D; ACL, ss246(2)(c) and (d), 247; ASIC Act, ss12GLA(2)(c) and (d), 12GLB. 

77 ALRC Report, [28.55]. 

78 ALRC Report, [28.56]-[28.57]. 
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Submissions to the Draft Report took two divergent approaches to this recommendation. The 

AER and CALC supported the recommendation for the reasons given in the Draft Report. 

Regulated entities and industry bodies largely opposed the recommendation for a range of 

reasons, including that: 

•	 such powers are already available to the ACCC under the CCA and the ACL; 

•	 the existing range of orders is adequate and there is no demonstrated need for the 

additional orders (such as instances where the existing orders have been shown to be 

unsuitable or inadequate or instances of continual non-compliance); 

•	 such orders are likely to increase costs without any discernable benefit to the community; 

•	 the additional enforcement orders would be detrimental to the current good working 

relationships between regulated entities and the AER; 

•	 such orders are not relevant for wholesale markets or transmission NSPs; 

•	 if applied, such orders should be limited to corporate entities and not be available against 

individuals; 

•	 the use of such orders in other regulatory regimes is not a sufficient justification for their 

use in the National Energy Laws, and in particular the comparison with the ACL is 

inappropriate given its specific focus on consumer protection and fair trading as 

compared with the focus of the National Energy Laws on promoting efficient investment 

in, and efficient operation and use of, energy services for the long term interests of 

consumers. 

Having considered the issues raised in submissions we maintain the conclusion and 

recommendation advanced in the Draft Report. It is important to keep in mind the terms of 

reference and policy principles guiding the review. The criteria for recommending change do not 

rely solely on demonstrating specific failures in the current regimes, but also include that the 

change would enhance, or better achieve the objectives, of the regimes or would be more 

consistent with current regulatory norms and best practice. For the reasons given above, we 

believe the additional orders meet these criteria. Moreover, we do not consider that they will 

result in any additional cost to industry participants, nor have other detrimental impacts suggested 

in submissions. This is because the orders are of a substantially similar character to those 

already available to the court; they merely provide further definition to kinds of non-financial 

orders the court can make. This conclusion holds across each of the NEL, NGL and NERL, and 

while we expect the orders will be more relevant in a consumer context, we do not see a 

convincing reason for limiting their availability to that context. For the same reason, while such 

orders may have limited application in proceedings against individuals, we do not see a basis for 

restricting their use to corporate entities. These are matters appropriately left for the court's 

discretion, depending upon the particular circumstances of the contravention. 

With respect to the implementation of the recommendation, the NEL, NGL and NERL permit the 

list of orders available to be made by a court to be expanded by amendments to the Regulations. 

This is because the orders available include 'an order of a kind prescribed by the Regulations'. 

Given that the new orders being recommended are similar in nature to the orders already 

available to the court, it would be possible and appropriate in our view for this recommendation to 

be implemented through changes to the Regulations. We do not consider the change to be of 

such a significant nature that it needs to be dealt with through amending legislation. On the other 

hand, if other legislative changes are being made to the National Energy Laws enforcement 

regimes as an outcome of this review, there is no reason why this change could not be included 

as part of the legislative package. 
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Conclusion – Issue 4: 

The enforcement orders that can be sought by the AER in proceedings before a court are 

not adequate against current regulatory norms for equivalent regulatory environments. 

Recommendation 1: 

The existing types of orders that can be made by a court on application by the AER should 

be expanded to include orders similar to those available to the ACCC under sections 86C 

and 86D of the Competition and Consumer Act. This recommendation could be 

implemented by amendments to the NEL, NGL and NERL. Alternatively, it could be 

implemented by amending each of the National Electricity Regulations, the National Gas 

Regulations and the National Energy Retail Regulations to provide that, for the purposes 

of section 61(2) of the NEL, section 231(2) of the NGL and section 291(2) of the NERL, 

respectively, the following kinds of orders may be made by the court: 

(a) a community service order; 

(b) a probation order for a period of no longer than 3 years; and 

(c) an adverse publicity order. 

For the purpose of these provisions the terms 'community service order', 'probation order' 

and 'adverse publicity order' should be defined as follows: 

community service order, in relation to a person who has engaged in contravening 

conduct, means an order directing the person to perform a service that: 

(a)		 is specified in the order; and 

(b)		 relates to the conduct; 

for the benefit of the community or a section of the community. 

probation order, in relation to a person who has engaged in contravening conduct, means 

an order that is made by the court for the purpose of ensuring that the person does not 

engage in the contravening conduct, similar conduct or related conduct during the period 

of the order, and includes: 

(a)		 an order directing the person to establish a compliance program for employees or 

other persons involved in the person's business, being a program designed to 

ensure their awareness of the responsibilities and obligations in relation to the 

contravening conduct, similar conduct or related conduct; 

(b)		 an order directing the person to establish an education and training program for 

employees or other persons involved in the person's business, being a program 

designed to ensure their awareness of the responsibilities and obligations in 

relation to the contravening conduct, similar conduct or related conduct; and 

(c)		 an order directing the person to revise the internal operations of the person's 

business which lead to the person engaging in the contravening conduct. 

adverse publicity order, in relation to a person who has engaged in contravening conduct, 

means an order that: 

(a)		 requires the person to disclose, in the way and to the persons specified in the 

order, such information as is so specified, being information that the person has 

possession of or access to; and 

pjkm A0125744819v9 120361249 8.11.2013		 Page 43 



    

                                                     

(b)		 requires the person to publish, at the person's expense and in the way specified in 

the order, an advertisement in the terms specified in, or determined in accordance 

with, the order. 

(d)		 Assessment: Issue 5 – Orders for compensation or damages 

A further category of order that is available under other regulatory regimes provides for the 

payment of compensation or damages to third parties. Such 'compensation orders' are available 

under the Competition and Consumer Act, the Australian Consumer Law and the Corporations 

Act 2001 (Cth) (Corporations Act).
79 

•	 Under section 87(1A) of the CCA and section 237 of the Australian Consumer Law, the 

ACCC may apply to the court for an order for compensation on behalf of a person who 

has suffered loss or damage as a result of a contravention of certain provisions. Typically, 

compensation orders are available where an offence includes some element of unlawful 

profit-making at another's expense or causes loss or damage to another.
80 

•	 Under the Corporations Act, a court may, on application by ASIC,
81 

order a person to pay 

compensation if the person has contravened: 

•	 a corporation/scheme civil penalty provision;
82 

•	 a financial services civil penalty provision;
83

 or 

•	 subsection 798H(1) (complying with market integrity rules).
84 

Under each of these provisions the damages that may be recovered include profits 

resulting from the contravention.
85 

It is important to distinguish these compensation orders from compensation payable as a result of 

private enforcement action. (Private enforcement is considered in chapter 5 of this Report.) The 

compensation orders being considered here are orders made on application by the regulator, so 

that it is only the AER (and not affected third parties) who determine the particular circumstances 

and cases where proceedings to seek the payment of compensation should be brought. 

There may not be a compelling case to allow the AER to seek compensation on behalf of industry 

participants. Where loss or damage caused by one industry participant to another is sufficiently 

material, there is adequate incentive and opportunity for the affected industry participant to 

pursue a claim either through the conduct provisions regime (provided that the range of conduct 

provisions is adequate, as discussed in section 5.2 below), or one of the other avenues for private 

enforcement discussed in chapter 5. 

In the context of consumers, on the other hand, there does appear to be a strong case for 

allowing the AER to seek a compensation order. Consumers may be entitled to compensation 

under contract law in respect of conduct by a regulated entity that also breaches a provision of 

79 See Corporations Act, ss1317H, 1317HA and 1317HB. 

80 See ALRC Report, [2.118]. 

81 See Corporations Act, s1317J(1). See also section 1317J(2) which provides for applications by a company, and section 

1317J(3A), which provides for applications by other persons who suffer damage in relation to a contravention of a financial services 

civil penalty provision. 

82 Corporations Act, s1317H(1). 

83 Corporations Act, s1317HA(1). 

84 Corporations Act, s1317HB(1). 

85 Corporations Act, ss1317H(2), 1317HA(2), 1317HB(3). 
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the National Laws or Rules, but they may not have sufficient incentives or resources to enforce 

what may ultimately be small individual claims. Consumer advocates believe there is a need for 

regulators to take action on behalf of consumers (especially vulnerable consumers), as the 

financial and psychological impediments to individual action are strong. In addition, there is 

potential for a breach of the National Laws to cause significant harm to consumers as a group, 

where each individual claim is not worthwhile to pursue. Allowing the regulator to claim this 

amount on behalf of consumers as a group would overcome this. 

Compensation orders also allow the regulator, as part of its enforcement activity, to seek 

restorative justice where there is damage to an affected class, rather than to merely punish an 

offender, giving the regulator greater flexibility. Unlike with a civil penalty, there is a direct link 

between the remedy and the harm suffered as a consequence of the breach. 

As noted above, compensation orders are available to other regulators, so their availability would 

not be contrary to current regulatory norms. 

The AER already has the capacity to seek compensation orders, but to a limited extent. Under 

each of the National Energy Laws, the AER may apply to the court for an order where it considers 

that a person who has given an enforceable undertaking has breached any of its terms.
86

 If the 

court is satisfied that the person has breached a term of the undertaking, the court may make an 

order that the court considers appropriate directing the person to compensate any other person 

who has suffered loss or damage as a result of the breach.
87

 It seems anomalous that a 

compensation order should be available if an enforceable undertaking has been breached, but 

that a compensation order cannot be made for a direct breach of the Laws or Rules. 

As for the potential drawbacks of allowing the AER to seek compensation, there will of course be 

many instances of non-compliance where a compensation order is not appropriate (for example, 

where there is no determinate affected class), but the decision as to appropriateness is one that a 

court can make in each individual case. Indeed, the court already has the discretion to decide to 

grant an injunction (including a mandatory injunction) where it considers it appropriate, and that 

may in some circumstances be a more intrusive remedy than the payment of compensation. 

Adding the ability to seek a compensation order increases the flexibility of both the AER and the 

court to choose a remedy that is appropriate to the breach in question. 

Based on these considerations, the Draft Report concluded that the objectives of the enforcement 

regimes would be better achieved by giving the AER the ability to seek compensation on behalf of 

persons who suffer loss or damage as a result of a breach of the National Laws, Regulations or 

Rules, as this: 

•	 would be consistent with current regulatory norms; and 

•	 would increase the flexibility of both the regulator and the court to tailor a remedy to a 

specific instance of non-compliance. 

Submissions to the Draft Report in relation to these conclusions and recommendations broadly 

aligned with those in relation Issue 4. The AER and CALC supported the conclusions and 

recommendations while regulated entities and industry bodies disagreed with them. In addition to 

the arguments advanced against the additional court orders recommended under Issue 4, 

submissions made the following points concerning the proposal to allow orders for compensation 

in proceedings brought by the AER: 

86 See NEL, s59A(3); NGL, s230A(3); NERL, s288(3). 

87 See NEL, s59A(4)(c); NGL, s230A(4)(c); NERL, s288(4)(c). 
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•	 as acknowledged in the Draft Report, industry participants have adequate incentive and 

opportunity to take action on their own behalf and there is no need for the AER to be 

given the power to do so; 

•	 consumers have adequate recourse through alternative dispute resolution and 

ombudsman schemes; 

•	 the proposal would give the AER conflicting roles – as both an impartial administrator of 

the energy laws as well as an advocate for the interests of specific stakeholders; 

•	 there may be practical implementation issues in recovering and distributing 

compensation, particularly having regard to the high churn rate across retailers; 

•	 the proposal creates a new statutory liability between industry participants, as well as 

between consumers and industry participants, and this new liability is not subject to the 

limitations applicable to common law rights of action (such as the duty to mitigate losses, 

tests of remoteness and foreseeability, and contributory negligence) – as such it 

constitutes a significant change to the current regulatory framework that will substantially 

increase the risk profile of industry participants with consequent costs to consumers; 

•	 the number of people potentially 'suffering loss' from a breach of an obligation in the 

wholesale market affecting price, or a breach of network regulation impacting supply, is 

very broad; and 

•	 creating a new enforcement role for the AER would likely require substantial additional 

resources. 

Submissions have highlighted two important issues warranting further consideration. The first 

relates to the scope of the proposed power in terms of its application to 'any person' – which 

would include both industry participants and consumers. The second relates to the question 

whether the recommendation is directed at facilitating the enforcement of existing rights under the 

National Laws and Rules, or whether it is directed at creating a new substantive right (that is, a 

new form of statutory liability). 

We have considered these issues carefully in light of the rationale underlying the 

recommendation in the Draft Report. While we consider the rationale supporting the 

recommendation remains valid, the form of the recommendation itself is somewhat broader in its 

scope and potential implications than intended. 

In relation to the first issue, the rationale for change advanced above is directed at consumer 

claims, and not claims between industry participants. As the draft recommendation would permit 

the AER to seek compensation on behalf of 'any person', this would extend to claims on behalf of 

industry participants. As a practical matter it may be unlikely that the AER would be inclined to 

use the power for this purpose, but in the absence of a strong reason to permit it to do so it is 

preferable to limit the powers to claims on behalf of consumers. 

In relation to the second issue, a distinction needs to be drawn between steps taken to facilitate 

access to the enforcement of legal rights, on the one hand, and steps taken to create new 

substantive rights and remedies on the other. 

Recommendation 2 in the Draft Report effectively combined these two kinds of action. It would 

have permitted the AER to recover compensation for loss arising from any breach of the National 

Laws, Regulations or Rules. This would include provisions for which there may have been no 

current entitlement to compensation resulting from the breach by the person on whose behalf the 

AER was seeking to recover the loss. The creation of a new statutory liability in this form in 

respect of any provision of the National Laws, Regulations or Rules could have significant 
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consequences in terms of industry liability and risk. The creation of a new liability of this kind is 

appropriately considered on a case by case basis in respect of particular provisions of the 

National Laws and Rules, and this is the role of the conduct provisions regime. 

In order to better align it with the intent and rationale for Recommendation 2 we have modified the 

form of the recommendation so that it authorises the AER to seek compensation on behalf of 

consumers in circumstances where a breach of the National Laws, Regulations or Rules gives 

rise to an existing entitlement to compensation. This could potentially arise where the relevant 

contravention is of a conduct provision, but could also apply where the contravention constitutes 

a breach of a contractual obligation owed to the consumer to comply with the relevant provision. 

For example, in circumstances where there had been a contravention of the NERR provisions 

with respect to disconnections and reconnections, the AER could bring proceedings seeking a 

civil penalty or other order under the NERL, and could potentially also bring an action seeking 

compensation on behalf of affected consumers for breach of contract arising out of the same 

contravention. 

There are no comparable regulatory regimes with a representative action mechanism that takes 

this precise form. The mechanism in sections 237 to 242 of the ACL, which provides for 

representative actions by the ACCC, could be used as a starting point. However, it would require 

modification in the context of the National Energy Laws, particularly to ensure that it only 

authorises the AER to seek compensation on behalf of consumers where consumers have an 

existing right to compensation. For this purpose references to consumers should be taken as 

references to small customers within the meaning of the NERL. 

With respect to the practical implementation issues associated with this recommendation, we 

acknowledge that these will require consideration but do not consider them to be a substantial 

impediment to the recommendation being adopted. Rather, they will need to be taken into 

account both in the detailed design of the statutory provisions and by the AER in exercising its 

discretion as to whether the use of the provisions is appropriate in a particular case. By way of 

illustration, one of the implementation issues identified in submissions concerns the feasibility of 

recovering and distributing compensation to customers, particularly having regard to high churn 

rates. The detailed design of the mechanism may seek to address this by authorising the AER to 

take action on behalf of customers who are identified and have consented to the action being 

taken on their behalf (see for example ACL s242(2)) and by regulating the form and operation of 

orders a court can make which apply to non-party consumers (see for example ACL ss240, 241). 

Conclusion – Issue 5: 

The AER should be given the power to seek compensation or damages behalf of small 

customers arising from a breach of the National Energy Laws, Regulations or Rules where 

the breach is one that would give rise to a right of action by the customer. 

Recommendation 2: 

The provisions of the NEL, the NGL and the NERL dealing with civil proceedings instituted 

by the AER for breach of a provision of the National Energy Laws, Regulations and Rules 

should be expanded to authorise the AER to seek compensation or damages on behalf of 

small customers arising from the breach where the small customers would themselves 

have a right of action arising from the breach (whether under the National Laws, 

Regulations or Rules or under contract). 
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5		 Private enforcement 

5.1		 Introduction 

This chapter considers issues relevant to industry participant and third party enforcement of the 

National Energy Laws, as distinct from enforcement by the AER. 

Under each of the National Laws and Rules, a conduct provisions regime allows for the private 

enforcement of regulatory obligations. These regimes allow a person other than the AER to seek 

a court order declaring that another person is in breach of the designated conduct provisions, 

which may also result in orders requiring contravening action to cease (or remedial action to be 

taken), along with the payment of compensation.
88

 In general, conduct provisions apply to 

conduct of one industry participant that will affect another industry participant. As such, while the 

ability to enforce conduct provisions is not expressly confined to industry participants, other 

parties are in practice unlikely to be affected by a breach of those provisions, and therefore will 

not benefit from taking action under the regime. 

While the conduct provisions regime is the most obvious mechanism for private enforcement 

under the National Laws, there are a number of other avenues through which compensation or 

damages may be sought. These include the enforcement regime for access disputes,
89

 the Rules 

disputes provisions,
90

 the ombudsman regime,
91

 and enforcement of regulated contracts under 

the general law.
92 

Currently, private enforcement can only be undertaken by affected parties. The National Laws do 

not expressly contemplate 'representative' or 'class' actions, on behalf of affected consumers, by  

other entities that are not affected by a contravention. 

The purpose of and background to the private enforcement of conduct provisions and the general 

issues for review are discussed briefly below, followed by an assessment of the specific issues 

for review identified in the Discussion Paper. These are: 

•	 Issue 6: To what extent is the conduct provisions regime effective in encouraging 

compliance with, or otherwise enforcing, bilateral conduct obligations between regulated 

entities? 

•	 Issue 7: Does the conduct provisions regime continue to have a useful function in relation 

to ‘enforcement’ proceedings between industry participants? If so, what modifications 

should be made to make it more effective? 

•	 Issue 8: Is the conduct provisions regime suitable for third parties (such as retail 

customers) who are adversely affected by a breach of a conduct provision, to seek the 

types of remedies available in respect of a conduct provision? 

•	 Issue 9: Are there benefits in extending the right to bring an action for breach of a 

conduct provision to end use/retail customers, giving them the power to directly recover 

damages or seek compensation (rather than the regulator doing so on their behalf)? 

•	 Issue 10: Which participant obligations (if any) would be appropriate for such third party 

enforcement action? 

88 NEL, ss61A-61B; NGL, ss232-233; NERL, ss292-293. 

89 NEL, ss71ZA-71ZF; NGL, ss271-276. 

90 NER, Chapter 8; NGR, Part 15C. 

91 See NERL, Part 4. 

92 These other mechanisms are outlined at the beginning of section 5.3(c) below. 
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5.2		 Theory of private enforcement 

Private enforcement of obligations in the National Laws and Rules provides third parties with an 

opportunity to seek court orders based on a breach of a ‘conduct provision’, and also to recover 

the amount of loss or damage that was suffered as a result of the breach. Private enforcement is 

an alternative, and sometimes complementary, enforcement mechanism to public enforcement, 

whereby a public agency is given responsibility for investigating and enforcing legal provisions. 

Under the National Laws and Rules, certain private enforcement rights sit alongside the AER's 

enforcement powers discussed in chapter 4. 

This section briefly describes the general circumstances where private enforcement might be 

provided as an enforcement mechanism, either in lieu of, or in addition to, public enforcement 

mechanisms.  In addition, we discuss the contribution that private enforcement can provide as 

part of an enforcement regime. 

(a)		 When might private enforcement be preferred to public enforcement of legal 

requirements? 

Private enforcement may be a preferred form of legal enforcement in circumstances where: 

•	 the party affected by a relevant breach can be readily identified; 

•	 it is possible for private parties to readily monitor compliance with legal requirements; 

•	 it is impractical for a public agency to adequately monitor compliance with the legal 

requirement, given likely budgetary limitations; 

•	 the legal requirement is capable of being precisely specified, and so strict enforcement of 

the obligation is desirable; and 

•	 there is a desire to provide a mechanism for parties affected by a breach to be 

compensated for the financial losses arising from the breach. 

It follows that public enforcement is preferred where: 

•	 the parties affected by a legal breach are potentially numerous, such that no one 

individual would be sufficiently harmed so as to justify the incurrence of legal enforcement 

costs, and there is no mechanism for bringing a representative class action; 

•	 monitoring of compliance requires access to confidential or sensitive information, which 

would not be made readily available to the public; 

•	 the resources associated with monitoring compliance are unlikely to be excessive; 

•	 it is difficult to completely specify the legal requirement, and so exercising discretion in 

enforcement of the requirement is desirable and fair; and 

•	 there are alternative mechanisms for parties affected by a breach to be compensated, or 

the likely harm caused by a breach is expected to be minimal. 

Private enforcement is used as a mechanism to provide deterrence and a means of 

compensation for breaches of the competition laws in the United States and also the European 

Union. In contrast, Australia relies predominately on public enforcement of competition laws by 

the ACCC. 

(b)		 What contribution can private enforcement provide as part of an enforcement 

regime? 

Private enforcement effectively increases the resources directed to monitoring, investigating and 

enforcing compliance with legal obligations. Private parties affected by breach of an obligation 

subject to private enforcement will seek to privately enforce the breach where the likelihood and 
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size of any compensation that might be received outweighs the expected legal and investigation 

costs. As a consequence, the incentives for private enforcement will be affected by the difficulty 

of proving that a breach has occurred resulting in harm to the private enforcer, and the regime for 

recovering legal or other investigation costs if any legal action is successful. 

In the context of the National Energy Laws and Rules, providing for private enforcement 

therefore: 

•	 increases the probability that a breach will be detected, and so increases the deterrence 

incentive for breaches of the Laws and Rules; and 

•	 provides a mechanism for third parties affected by a breach to be compensated, or seek 

alternative court orders as required. 

So long as the circumstances for which private enforcement will be effective hold, then providing 

an opportunity for private enforcement can improve incentives for compliance with the applicable 

legal obligations. 

5.3		 The conduct provisions regime 

(a)		 Current arrangements 

Each of the NEL, the NGL and the NERL allows ‘a person other than the AER' to seek various 

orders from a court based on a breach of a conduct provision, and to recover the amount of loss 

or damage that that person suffered as a result of any breach of that conduct provision. 

The first conduct provision regime in the energy sector originated in the regulatory context of the 

National Gas Pipelines Access Law (NGPAL) developed in the mid 1990s. In that context, it was 

decided that it was appropriate for persons (or a class of persons) other than the regulator to 

bring an action where they were particularly affected by a breach. As such, 'conduct provisions' 

were included as a component of a broader regulatory model of access under which gas pipeline 

operators and prospective pipeline users would negotiate bilaterally and agree commercial terms 

and conditions within the parameters of an approved regulatory framework. Affected users were 

able to enforce their commercial interests against monopoly pipeline operators where they 

suffered damage or loss as a result of a breach of these conduct provisions. 

The conduct provisions regime was retained when the NGL was enacted in 2008, and the 

number of conduct provisions was expanded again in 2011 when the Short Term Trading Market 

Rules commenced. Again, the underlying view (reflected in the types of provisions identified as 

conduct provisions) was that conduct provisions are applied to industry participant obligations that 

directly affect other industry participants, as opposed to obligations that support the broader 

regulatory framework. By way of example, conduct provisions under the NGL and NGR include:
93 

•	 the obligation not to engage in conduct for the purpose of preventing or hindering the 

access of another person to a pipeline service provided by means of a covered pipeline;
94 

•	 the obligation on covered pipeline service providers to comply with queuing 

requirements;
95

 and 

93 For a full list of NGL and NGR conduct provisions, see Appendix 4.  For designation of conduct provisions, see NGL, s4; National 

Gas Regulations, reg7, Schedule 4; see also National Gas (Victoria) (Declared System Provisions) Regulations 2009, reg4, 

Schedule 2. 

94 NGL, s133. 

95 NGL, s135. 
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•	 the requirement that a service provider providing pipeline services by means of a light 

regulation pipeline publish on its website the prices and terms and conditions for light 

regulation services.
96 

Under the NGL, a person may institute a proceeding for a breach of a conduct provision within 

6 years after the date on which the breach occurred.
97

  The court may then make an order 

declaring that a person is in breach of a conduct provision, which may include: 

•	 an order that the person in breach cease the infringing activity; 

•	 an order that the person adopt remedial action; or 

•	 an order that the person implement a compliance program.
98 

The court may also grant prohibitive or (where desirable) mandatory injunctions where a person 

has engaged, is engaging or is proposing to engage in any conduct in breach of a conduct 

provision.
99

 Lastly, a person who suffers loss or damage by conduct of another person that was 

done in breach of a conduct provision may recover the amount of the loss or damage by action 

against that other person in a court of competent jurisdiction.
100 

In electricity, the regulatory history and design is somewhat different to gas, and a conduct 

provisions regime did not form part of the early legal framework of the NEM. Only in 2012, as part 

of the NECF package, was a conduct provisions regime included in the NEL. While the 

mechanics of the regime mirror the NGL regime, the range of nominated conduct provisions in 

the NEL is more limited, and relates only to retailer-distributor obligations in the areas of credit 

support and payment of network charges.
101 

Finally, the NERL includes a statutory framework for a conduct provisions regime under which 

conduct provisions may be specified in the National Energy Retail Regulations,
102

 but no conduct 

provisions are currently nominated. 

In summary, the scope of the current conduct provisions regimes (as a general rule) focuses on 

proceedings where the parties are industry participants. While the statutory provisions enable 

'any person' to bring proceedings for breach of a conduct provision, the current nominated 

conduct provisions have been limited to obligations that relate largely to industry participants. 

A list of all provisions of the National Energy Laws and Rules that are currently designated as 

conduct provisions is set out in Appendix 4. 

(b)		 Issues for review – conduct provisions regime 

The Discussion Paper identifies the following issues for review arising out of these arrangements: 

Issue 6: To what extent is the conduct provisions regime effective in encouraging 

compliance with, or otherwise enforcing, bilateral conduct obligations between regulated 

entities? 

96 NGR, r36. 

97 NGL, s230(2). See also NEL, s60(2); NERL, s290(2). 

98 NGL, s232(2). See also NEL, s61A(2); NERL, s292(2). 

99 NGL, s232(3). See also NEL, s61A(3); NERL, s292(3). 

100 NGL, s233. See also NEL, s61B; NERL, s293. 

101 National Electricity Regulations, reg6A, Schedule 1AA. The conduct provisions are Clause 6B.A2.1 of the NER (which requires a 

retailer to pay network charges to a distributor) and Part B of Chapter 6B of the NER (which specifies the rules according to which a 

distributor may require credit support from a retailer). 

102 See NERL, ss4(2), 289(3), 290(2), 292, 293, 298, 303-305. 
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Issue 7: Does the conduct provisions regime continue to have a useful function in relation 

to ‘enforcement’ proceedings between industry participants? If so, what modifications 

should be made to make it more effective? 

Issue 8: Is the conduct provisions regime suitable for third parties (such as retail 

customers) who are adversely affected by a breach of a conduct provision, to seek the 

types of remedies available in respect of a conduct provision? 

(c)		 Assessment 

Effectiveness and usefulness of conduct provisions regime 

In assessing the effectiveness of the present conduct provisions regime, it should first be 

observed that there are no reported court decisions in which conduct provisions have been relied 

on under either the NGL or the NEL. Therefore, its effectiveness cannot be assessed based on 

the outcomes of its use in a court. 

There are a number of possible explanations for the lack of use to date of the conduct provisions 

regime, and it is not necessarily the case that the regime is ineffective simply because it has not 

been used. For example, the rate of compliance with conduct provisions may in fact be high (to 

which the existence of the conduct provisions regime may be a factor). Alternatively, where 

industry participants are involved, commercial considerations may mean that informal resolution 

processes are preferred. In addition, the regime has only recently been introduced into the NEL. 

In short, there is no empirical evidence that the conduct provisions regime is either effective or 

ineffective in encouraging compliance with those bilateral conduct obligations that it covers. 

Nevertheless, there are a number of reasons in principle and practice to conclude that the regime 

serves, or has the potential to serve, a useful function as a continuing part of the enforcement 

regimes. 

It is desirable to allow a right of private enforcement where obligations are owed under law by one 

party to another party, and that other party is likely to be the one who suffers damage if the 

obligation is not performed. In such a case, the parties themselves are likely to be well placed to 

present the relevant facts to a court, and may be better placed to do so than the AER. This is in 

line with Policy Principles 3 and 4 for this review – under which 'public harms' are to be a matter 

for the AER, and private harms are to be capable of private enforcement. It also assists 

enforcement of the National Laws by using private resources when the resources of the regulator 

may be limited. 

That said, the conduct provisions regime is not, and does not need to be, the sole source of 

private enforcement rights under the National Laws. There are several other avenues for an entity 

to receive the payment of compensation or damages under the existing National Energy Laws 

enforcement regimes; the conduct provisions regime is only one of them.
103 

The other avenues through which compensation or damages may be payable include the 

following: 

•	 Payment of amounts due under Rules: Section 72 of the NEL (and section 91H of the 

NGL) provide that if a Registered participant is required to pay an amount to AEMO or 

another Registered participant under the NER (or NGR), the person to whom the amount 

is due may recover the amount in a relevant court of competent jurisdiction as a civil debt 

payable to them.
104 

103 See NEL, s61B; NGL, s233; NERL, s293. 

104 This includes amounts payable under a settlement of a dispute under the Rules agreed in writing by the parties: NER, 

cl8.2.9(a)(3); NGR, cl135JB. 
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•	 Disputes provisions under Rules: A dispute between Registered participants under the 

NER or NGR may be referred to a Dispute Resolution Panel, which has the power to 

require a party to the dispute to pay a monetary amount to another party.
105

 Under both 

regimes, the procedural provisions of the jurisdictional Commercial Arbitration Acts apply 

as if the Rules were an arbitration agreement within the meaning of those Acts.
106

 As 

such, an award made by a Dispute Resolution Panel is binding and may be enforced on 

application in writing to a court. 

•	 Access disputes: The NEL and NGL each provide a mechanism for the resolution of 

disputes between network service users and network service providers about an aspect 

of access to specified network services.
107

 A party to an access determination may apply 

to the court for an order directing the other party to compensate the applicant for loss or 

damage suffered as a result of a contravention of an access determination.
108 

•	 Actions under regulated contracts: The NERL requires energy retailers to offer 

standard retail contracts, and distributors to adopt standard connection contracts, on 

terms specified in the NERR.
109

 Under such contracts, end users have direct contractual 

rights against regulated entities. This allows them to seek compensation through a court 

where they have suffered damage as a result of a breach of a contractual term. 

The NECF regime also makes provision for the payment of compensation under the small 

compensation claims regime in Part 7 of the NERL.
110

 This allows consumers to make claims 

against distributors where it is established that a 'claimable incident' has occurred.
111

 (However, 

this regime is not currently in operation in any jurisdiction that has adopted the NECF.)
112 

Finally, jurisdictional ombudsman schemes (discussed in more detail below at page 56) allow 

consumers to request investigations of industry participant conduct and, potentially, seek 

compensation. 

The conduct provisions regime is not by itself sufficient to protect all third party rights relating to 

the National Laws through private enforcement. The regime is, however, a useful and appropriate 

mechanism within a broader suite of measures. Given its reliance on court proceedings, its role 

and usefulness is appropriately directed to use by industry participants for breach of provisions 

that have the potential to cause material and foreseeable loss to another participant. As 

discussed further below, it is unlikely to serve a useful function for small consumer claims, except 

perhaps in the context of a representative action. 

105 See NER, cl8.2.6D(d)(3); NGR, cl135HI(1)(a)(iii). 

106 NEL, s69A; NGL, s270A. The procedural Parts of the Commercial Arbitration Act are defined as: Parts 3, 4 and 6 of the 

Commercial Arbitration Act 1984 (NSW); Parts III, IV and VI of the Commercial Arbitration Act 1984 (Vic); Parts 3, 4 and 6 of the 

Commercial Arbitration Act 1990 (Qld); Commercial Arbitration and Industrial Referral Agreements Act 1986 (SA); Commercial 

Arbitration Act 1986 (Tas); Commercial Arbitration Act 1986 (ACT). Most of these Acts have since been replaced by a model 

Commercial Arbitration Act: Commercial Arbitration Act 2010 (NSW); Commercial Arbitration Act 2011 (Vic); Commercial Arbitration 

Act 2013 (Qld); Commercial Arbitration Act 2011 (SA); Commercial Arbitration Act 2011 (Tas). 

107 See NEL, s2A; NGL, s178. The NGL uses slightly different terminology. 

108 NEL, s71ZA; NGL, s271. 

109 See NERL, ss22, 69; NERR, Schedules 1 and 2. 

110 The small compensation claims regime enables small customers to make small claims for compensation from distributors who 

provide connection services to their premises (for example, for property damage). 

111 NERL, s185. 'Claimable incidents' are to be prescribed in the National Regulations or a local instrument: NERL, s178. 

112 National Energy Retail Law (Adoption) Act 2012 (NSW), Schedule 1, item 24; National Energy Retail Law (South Australia) Act 

2011, s22; National Energy Retail Law (Tasmania) Act 2012, s24; National Energy Retail Law (ACT) Act 2012, s20. 
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An alternative approach to private enforcement would be to remove the concept of a 'conduct 

provision' entirely, and allow private enforcement of any obligation. This is somewhat consistent 

with other regimes such as the Australian Consumer Law, under which any contravention can be 

privately enforced by a person who suffers damage.
113

 If such an approach were adopted in the 

National Laws, then it would be up to a court to determine in each case whether a claimant had 

suffered damage as a result of the breach. 

However, in the context of the National Laws, this broader approach does not seem to be 

appropriate. Unlike under the ACL, there are many obligations (for example, registration 

requirements under Chapter 2 of the NER) the breach of which will not cause loss to a particular 

person and the purpose of which is to achieve a market or regulatory outcome rather than to 

protect private rights. For these provisions it is appropriate that the regulator should continue to 

have a discretion as to when such provisions are enforced, having regard to the objectives of the 

regulatory regime as a whole. 

There were no material issues raised in relation to these conclusions in submissions responding 

to the Draft Report. 

Conclusion – Issue 6: 

There is no empirical evidence on which to base a firm view that the conduct provisions 

regime is either effective or ineffective in encouraging compliance with, or otherwise 

enforcing, bilateral conduct obligations between regulated entities. 

Conclusion – Issue 7 (part 1): 

The conduct provisions regime nevertheless continues to have a useful function in 

relation to 'enforcement' proceedings between industry participants, having regard to the 

principle that the AER should focus its enforcement resources on 'public harms' and that 

private harms should be capable of private enforcement. 

Modifications to improve its effectiveness 

The guiding principle of consistency across the National Energy Laws suggests that consideration 

could be given to better aligning the scope of the conduct provision regimes. Whilst the 

mechanism for enforcement in each case is similar, and the conduct provisions recently 

introduced in the NER align with their NGR counterparts,
114

 there are a broad range of conduct 

provisions in the NGR which are not mirrored in the NER. This is not necessarily inappropriate – 

there are a number of conduct provisions in the NGR that cannot be sensibly equated with any 

NER provision, such as the LNG Storage Provider provisions and Allocation Agent provisions.
115 

Further, there are significant differences between the electricity and gas sectors which mean that 

in some circumstances it may be appropriate to designate particular provisions of the NGL as 

conduct provisions, but not the equivalent provisions of the NEL. However, these differences do 

not seem to have been the subject of detailed consideration, or of consultation with industry 

participants. The same discrepancy also arises between corresponding provisions of the 

Declared Wholesale Gas Market Rules in Part 19 of the NGR, and the Short Term Trading 

Market Rules in Part 20 of the NGR. 

113 Australian Consumer Law, s238. 

114 Where the NER does specify conduct provisions, their NGR equivalents are also classified as conduct provisions: see NER, 

cl.6B.A2.1 and NGR, rule 503; NER, Part B of Chapter 6B and NGR, Division 4 of Part 21.
	

115 See NGR, rr229(4), (5), (7) and (8), 279(2), 280(1) and 281(5). 
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Instances of such inconsistencies between the electricity and gas regimes are set out in the table 

in Appendix 5. For the purposes of this discussion, we note three examples of conduct provisions 

under the NGR for which comparable provisions under the NER are not conduct provisions:
116 

•	 The settlement provisions require AEMO and Market Participants to make payments to 

one another, for the purpose of settlements in the wholesale energy market. In the case 

of the gas market, the relevant payment obligations under the NGR are designated as 

conduct provisions.
117

 The equivalent payment obligations in the NER are not.
118

 As 

noted below, it may not be necessary for settlement provisions to be designated as 

conduct provisions in either case, as a payment obligation may be enforced under 

section 72 of the NEL or section 91H of the NGL.  

•	 The connection application conduct provisions under the NGR require the declared 

transmission service provider to process applications for connection or modification of a 

connection and enter into a connection agreement.
119

 Declared transmission system 

service providers must make an offer to connect which meets certain requirements set 

out in the rules (for example, that it must be fair and reasonable). Where the service 

provider fails to make an offer to connect (in breach of this obligation), the connection 

applicant could suffer loss waiting to be connected to the gas network. Treating these 

provisions as conduct provisions would allow the connection applicant to enforce their 

right to be offered a connection agreement. A similar offer obligation applies to Network 

Service Providers under the NER where Registered Participants seek to connect to their 

network, however this obligation is not a conduct provision. 

•	 Rule 233(2) of the NGR provides that unless otherwise authorised by AEMO, all Market 

Participants must use the EFT facility provided by AEMO for the settlement of 

transactions. This is a conduct provision. The equivalent provision in the NER, clause 

3.15.2(b), is expressed in very similar terms, and is not a conduct provision. An 

equivalent provision also appears in the STTM Rules as rule 460, but is again not a 

conduct provision. 

As with the existing provisions, there appears to be a lack of a defined approach to determining 

whether new provisions of the National Rules should be classified as a conduct provision when 

the appropriate enforcement mechanism for each provision is considered on a case-by-case 

basis. This could lead not only to further inconsistency, but a lack of consideration as to whether 

there are sufficient enforcement powers for third parties overall. 

It would be possible to undertake a comprehensive review of the full suite of National Energy 

Laws and Rules with a view to retrospectively 're-setting' the conduct provisions on a consistent 

basis. A review of the provisions that are currently designated as conduct provisions across the 

Laws and Rules – as set out in Appendix 4 – suggests that at present the NGL and NGR 

probably designate a number of provisions as conduct provisions which do not satisfy the 

principles described above because they are simple payment obligations or are more in the 

nature of regulatory process requirements, while the NEL and NER do not include a number of 

provisions which do satisfy the principles. 

116 Note that the Interval Metering and Distribution Unaccounted for Gas Rule Change, which was submitted by AEMO in August 

2012 and formally withdrawn in April 2013, proposed the removal of "metering" conduct provisions, another major category of NGR 

conduct provision which is not a conduct provision for its NEL equivalent. 

117 See NGR, rr233(2), 246 and 250(4) (declared system provisions) and rr470, 474(4) and 476(1) (STTM provisions). 

118 See NER cl3.15.2, 3.15.6, 3.15.20 and 3.15.25. 

119 See, for example, NGR, r268 and NER, cl5.3.2; NGR, rr273(2) and (4) and NER, cl5.3.6. 

pjkm A0125744819v9 120361249 8.11.2013		 Page 55 



    

                                                     

However a comprehensive review of that nature, and the consultation processes that would need 

to be associated with it, would be a significant exercise. We doubt that it would have material 

benefit, as in many instances the impact of provisions being designated or not will be marginal. A 

more useful and practical outcome is likely to be achieved by undertaking a high level, two step 

review: 

•	 first, to establish a set of guiding principles that can be used to guide Energy Ministers 

going forward in deciding which provisions of the Laws and Rules should be designated 

as conduct provisions in future Rule making processes (and to guide the AEMC in making 

recommendations to the SCER); and 

•	 second, to undertake a high level review of the Laws and Rules to identify any clear and 

material omissions or inconsistencies of approach in the existing Laws and Rules that 

should be changed as a response to this review. 

We suggest that a more comprehensive, retrospective review and application of the principles is 

not warranted at this stage. Any further retrospective application of the principles can be 

undertaken as a response to specific, identified instances of non-compliance with particular 

obligations or requirements in the Laws or Rules, or of observed barriers to effective 

enforcement, that are identified by the AER, industry participants or consumer groups arising 

from their ongoing experience with the operation of the Laws and Rules. In those circumstances, 

it would be open to the SCER to refer the particular provision or set of provisions to the AEMC for 

a recommendation as to whether they warrant being designated as conduct provisions. 

Guiding principles 

In relation to the first step, having regard to the intended purpose of the conduct provisions 

regime, we suggested in the Draft Report that the guiding principles to be applied in determining 

which provisions of the Laws and Rules are designated as conduct provisions should be the 

following: 

(a)		 A provision should prima facie be designated as a conduct provision if: 

(i)		 a contravention of the provision will have or be likely to have a direct and 

foreseeable detrimental effect on another identifiable market participant or end 

user of energy services; and 

(ii)		 the purpose of the provision is to confer a right or benefit on, or prevent harm to, 

the person who is or is likely to be affected by a contravention. 

(b)		 Conversely, a provision should prima facie not be designated as a conduct provision if the 

purpose of the provision is to establish or support a regulatory process or the structure or 

operation of the market, so that it is more appropriate for the provision to be enforced only 

by the regulator, who can apply regulatory discretion. 

(c)		 A provision should not be designated as a conduct provision if the provision requires the 

payment of an amount of money determined in accordance with the Law or Rules to 

AEMO or another Registered participant – in this case the obligation is enforceable under 

section 72 of the NEL and section 91H of the NGL and does not need to be designated 

as a conduct provision. 

As an illustration of these principles, both the NEL and the NGL prohibit network and pipeline 

service providers (and other specified persons) from engaging in conduct for the purpose of 

preventing or hindering access of another person to a regulated network or pipeline service.
120 

120 NEL, s157; NGL, s133. 
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The NEL and NER, and NGL and NGR, also contain extensive regulatory processes and 

requirements that are designed to facilitate fair and non-discriminatory access to network and 

pipeline services. These include the making and approval of access arrangements, negotiating 

frameworks and pricing determinations, as well as ring-fencing requirements. 

The regulatory process provisions that are designed to facilitate access are appropriately 

characterised as being primarily 'regulatory' in nature and enforcement should be at the discretion 

of the regulator. By contrast, the hindering provision is one where a contravention: 

•	 will have a direct and foreseeable impact on another person (being the person whose 

access to a regulated network or pipeline service has been prevented or hindered); 

•	 the provision appears to be intended to confer a right or benefit on the person who will be 

affected by the contravention; and 

•	 the provision is not one that relates to the payment of an amount of money determined in 

accordance with the Law or Rules to AEMO another Registered participant. 

On this basis the hindering provision is one which should be designated as a conduct provision. 

Submissions responding to the Draft Report were supportive of the recommendation that a set of 

principles be developed to guide which provisions of the Laws and Rules should be conduct 

provisions. Submissions were also generally supportive of the principles proposed in the Draft 

Report. 

The ENA's submission expressed a concern that the proposed principles are too broad and would 

potentially result in a very large number of provisions being designated as conduct provisions. 

The ENA considers that a provision should only be designated as a conduct provision where 

there is a gap in enforcement in the sense that contractual and tortious remedies would not 

provide a means to seek compensation for the relevant conduct. The ENA suggests a number of 

additional criteria to be applied in determining whether a provision should be a conduct provision. 

We do not agree with the ENA's concern that the proposed principles are likely to result in a very 

large number of provisions being designated as conduct provisions. This is particularly because 

of the criterion in paragraph (b)(ii) of the principles - that the purpose of the provision is to confer 

a right or benefit on the person likely to be affected by the relevant contravention. The intent of 

this criterion is that the provision of the Laws or Rules in question is designed to regulate 

individual dealings between regulated entities or between regulated entities and end users of 

energy services, as distinct from regulating conduct that impacts on market participants or end 

users as a class. By way of example, provisions dealing with connection applications regulate the 

dealings between NSPs and connection applicants. These provisions would accordingly satisfy 

this element of the principles. On the other hand, provisions dealing with network standards or 

wholesale market mechanisms are designed to operate for the benefit and integrity of the market 

as a whole and not individual market participants or end users. These provisions would not satisfy 

this element of the principles. 

We have made some modifications to the drafting of the principles with a view to clarifying this 

intent. 

A further issue raised in the ENA submission is that there may be some instances where a 

provision of the Laws or Rules imposes a regulatory obligation but the risk of non-compliance is 

able to be better or more efficiently managed by the other industry participant or end user. An 

example is the obligation on NSPs, in responding to connection applications, to advise the 

applicant of 'all risks and obligations' in respect of the proposed connection associated with 

planning and environmental laws not contained in the Rules. While it may be appropriate for the 

Rules to include an obligation of this kind to assist connection applicants, it would seem that the 
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applicant rather than the NSP is better placed to manage the risk of planning and environmental 

laws, so that breach of such a provision should not confer a private action for compensation. 

In order to capture this concept we have also modified paragraph (b) of the guiding principles to 

include an assessment of whether the financial consequences of the relevant risk are better able 

to be, or are more efficiently, managed by the relevant industry participant or end user of energy 

services. 

High level review of Laws and Rules 

In relation to the second step, we have set out in Appendix 5 a comparison of the current NGL 

provisions that are designated as conduct provisions and identified the equivalent provision in the 

NEL and NER that are not currently designated as conduct provisions. 

Based on this high level review, the Draft Report identified three key types of provision which it 

suggested should be categorised as conduct provisions to give effect to the principles outlined 

above, and with a focus on issues which are likely to have some practical materiality. These 

were: 

•	 Security and credit support: provisions of the NER and NGR that prescribe credit 

support requirements and the provision of security for payments by retailers to distributors 

should be, and are currently, designated as conduct provisions;
121 

•	 Hindering: provisions in both the NGL and NEL that prohibit preventing or hindering a 

person from access to a regulated network or pipeline service should be designated as 

conduct provisions – currently, only the NGL provision is so designated;
122

 and 

•	 Connections: provisions of the NER and NGR that require a network or pipeline service 

provider to offer to provide connection services to persons wishing to connect to the 

network or pipeline should be designated as conduct provisions. At present, NGR 

provisions are designated as conduct provisions, whereas the NER provisions are not.
123 

The Draft Report invited submissions on these and any other areas of the NER, NGR or NERR 

which should be designated as conduct provisions. 

Submissions were generally supportive of the approach taken in the Draft Report, subject to the 

following: 

•	 The AER suggested that, in addition to the new conduct provisions recommended in the 

Draft Report, a number of 'business-to-business' retail obligations would be appropriate 

conduct provisions to reflect the interdependence of these businesses in achieving 

compliance. Examples include provisions relating to information sharing on life support 

registers, and arranging disconnections/reconnections requested by retailers in 

accordance with service standards. 

•	 The ENA did not agree with the proposal to make connection provisions in the NER and 

the hindering provision in section 157 of the NEL conduct provisions. This is because 

there are already adequate means of enforcement and because the connection 

provisions are too ambiguous in their drafting. The proposal would undesirably alter the 

negotiating power between NSPs and applicants. 

121 NER, Part B of Chapter 6B; NGR, all provisions in Part 21, Division 4. 

122 NGL, s133; NEL, s157. 

123 See Appendix 6 for a proposed list of connection provisions under the NER which could be designated as conduct provisions.  

The list is designed to give effect to the guiding principles set out above and achieve greater consistency with the NGR. 
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•	 The CALC suggested that all provisions that relate to consumer protection should be 

designated as conduct provisions, or, at the very least, that all regulatory provisions that 

do not give rise to a consumer contractual right that can be easily enforced should be 

designated as conduct provisions. 

We have made a number of changes to the detail of the recommendation based on those 

submissions to arrive at a revised set of existing provisions in the National Laws and Rules that 

we suggest should be designated as conduct provisions. These include a number of 'business-to-

business' obligations and a number of consumer obligations as suggested by the AER and CALC 

respectively, and these are outlined in the discussion below. However, we are conscious that 

stakeholders will not have had the opportunity to consider and comment on this revised set of 

provisions. We suggest that the EMRWG consider a process that enables such an opportunity in 

formulating its response to this review. 

With respect to the designation of additional 'business-to-business' retail obligations as proposed 

in the AER's submission, we agree with this suggestion. Retailers and distributors rely upon 

compliance with these obligations in order to perform their respective obligations to customers. A 

failure to comply has the potential to cause the retailer or distributor, as applicable, to breach its 

own obligations to customers under the NERR or under a customer retail contract or customer 

connection contract. On that basis we propose that the provisions of Part 5 of the NERR, dealing 

with retail support obligations, should be designated as conduct provisions. We also recommend 

that those provisions of Part 7 of the NERR (life support equipment) that impose obligations as 

between retailers and distributors be designated as conduct provisions. 

The ENA submission suggested that the provisions of the NEL and NER specified in the Draft 

Report as potential conduct provisions (ie. the 'hindering' provisions and the connections regime 

provisions) were not analogous to the NGL and NGR provisions identified in the Draft Report as 

comparable provisions. 

In relation to the connections regime provisions, the ENA notes that the provisions of the NGR 

referred to are 'significantly different to, and more limited than', the proposed NER provisions. The 

submission does not go into further detail on these differences. 

It is true that the NER connections regime imposes more obligations on service providers than 

the Victorian regime in the NGR. For example: 

•	 the process in the NER includes a 'connection enquiry' process, which operates as a 

preliminary step before an application to connect can be made.  As such, clauses 

5.3.2(b), (c), (d) and (f) and 5.3.3(b), (b1) and (c) (identified in the Draft Report as 

proposed conduct provisions) do not have direct equivalents in the NGR; 

•	 the concept of a 'negotiated access standard' does not exist in the NGR.  This means that 

there is no direct NGR equivalent for NER clauses 5.3.4A(e) and (g); 

•	 the NER impose more detailed obligations in relation to the preparation of an offer to 

connect, requiring the NSP to advise the connection applicant of all risks and obligations 

in respect of the proposed connection associated with planning and environmental laws 

not contained in the NER (NER, cl 5.3.5(b)), and to consult with AEMO and other 

Registered Participants with whom it has connection agreements (NER, cl 5.3.5(d)); 

•	 the connection offer conduct provisions of the NGR (clauses 272(2) and 272(4)) have 

similar content to rules 5.3.6(b), (b1), (c) and (f) of the NER (proposed conduct 

provisions), but NER clause 5.3.6(d) does not have a direct NGR equivalent; and 

•	 clause 5.4A(b) and (e) and 5.5(b) and (e), which require NSPs to negotiate in good faith 

in respect of access arrangements and use reasonable endeavours to provide access 
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arrangements (subject to certain considerations), do not have direct equivalents in the 

NGR. 

But while the two regimes are far from identical, they do serve the same purpose. These are 

obligations designed to ensure that service providers follow a prescribed process when they 

receive a request for connection to their network. That is, the differences in the two regimes do 

not appear to undermine the desirability of a consistent approach to their enforcement.  

In relation to the hindering provisions (section 157 of the NEL and section 133 of the NGL), the 

ENA's concern is that the electricity industry is not relevantly analogous to the gas industry as at 

the time the original hindering provision was included in the Gas Pipelines Access Law. The ENA 

notes that, at that time, the gas industry had a number of vertically integrated participants and 

there was a real concern about pipeline owners favouring their related entities. This contrasts with 

the current position in the electricity industry, which is not vertically integrated. The ENA states 

that 'particularly in relation to transmission NSPs, it is not possible for NSPs to control generator 

access to limited network capacity', and notes that NSPs have an incentive to provide access. 

The ENA further notes that, because vertical integration has essentially disappeared from the gas 

industry, it supports further analysis of whether preventing or hindering access should remain a 

conduct provision under the NGL. The ENA's primary concern appears to be that treating the 

provision as a conduct provision would inappropriately alter the balance of power in negotiations 

with connection applicants, as a connection applicant could threaten to sue if it did not wish to 

accept access conditions that ENA considered reasonable. 

Questions of whether service providers generally have an incentive to refuse access are not 

relevant to whether the hindering provisions should be designated as conduct provisions. The 

question is whether, should such an incentive happen to arise in a particular situation, it is 

appropriate that the provision be enforceable by the person seeking access or only by the AER. 

As for the argument that designating these provisions would alter the balance of power in 

negotiations, this may be true to an extent – but the connection applicant would incur court and 

other legal costs if it pursues an action, with the potential for costs orders to be made against it if 

it loses. As such, the extent to which the balance of power for negotiations might be altered 

seems limited. Whether or not this is the case however, we think it is a difficult to support the 

argument that a statutory provision that by its terms is designed to facilitate access should not be 

privately enforceable on the basis of a view that it may impact on the relative negotiating positions 

of the parties. 

Therefore, for both of these provisions, it does not seem that the differences between the gas and 

electricity regimes are material. The real question is whether it is appropriate at all for the 

hindering or connection provisions in either sector to be designated as conduct provisions. On the 

basis of the guiding principles, and in the interest of consistency across sectors, we consider that 

they should be. 

We have also given consideration to other connection provisions in the NEL and NER. In 

conjunction with the introduction of the NECF, the NER and NGR were amended to include new 

connection provisions for retail customers. These are Chapter 5A of the NER and Part 12A of the 

NGR. The views expressed in the Draft Report in relation to the NER Chapter 5 connection 

provisions also apply to these provisions, and we accordingly consider that they should also be 

designated as conduct provisions. Appendix 6 (Part B) identifies the specific rules that we 

suggest should be designated. 

Finally, in relation to the designation of additional consumer obligations as suggested in the 

CALC submission, we agree that material pre-contractual obligations should be capable of private 

enforcement by customers, having regard to the guiding principles we have proposed. On that 

basis we suggest that the provisions imposing pre-contractual obligations in the energy marketing 
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rules contained in Division 10 of Part 2 of the NERR should be designated as conduct provisions. 

For reasons discussed further below, the designation of these provisions is unlikely to result in 

direct enforcement by individual consumers. However, if Recommendation 2 is implemented, 

their designation will permit enforcement on behalf of consumers by the AER. 

Conclusion – Issue 7 (part 2): 

The operation of the conduct provision regime could be improved by: 

•	 establishing guidelines to be applied by Energy Ministers in determining which 

provisions of the National Energy Laws and Rules should be designated as 

conduct provisions when new provisions are added to the Laws and Rules in 

future; and 

•	 achieving a greater degree of consistency than currently exists in the designation 

of provisions as conduct provisions as between each of the National Laws and 

Rules. 

Recommendation 3: 

The following principles should be adopted by Energy Ministers in deciding which 

provisions of the National Energy Laws and Rules should be designated as conduct 

provisions (and by the AEMC in making recommendations to the SCER): 

(a)		 A provision should prima facie be designated as a conduct provision if: 

(i)		 a contravention of the provision will have or be likely to have a direct and 

foreseeable detrimental effect on another identifiable market participant or 

end user of energy services; and 

(ii)		 the purpose of the provision is to confer a right or benefit on, or prevent 

harm to, the identifiable market participant or end user of energy services 

who is or is likely to be affected by the contravention, as distinct from 

conferring a right or benefit on, or preventing harm to, market participants 

or end users as a class. 

(b)		 Conversely, a provision should prima facie not be designated as a conduct 

provision if: 

(i)		 the purpose of the provision is to establish or support a regulatory process 

or the structure or operation of the market, so that it is more appropriate for 

the provision to be enforced only by the regulator, who can apply 

regulatory discretion; or 

(ii)		 the risk associated with non-compliance with the provision is better or 

more efficiently able to be managed by the market participant or end user of 

energy services who is or is likely to be affected by the contravention. 

(c)		 A provision should not be designated as a conduct provision if the provision 

requires the payment of an amount of money determined in accordance with the 

Law or Rules to AEMO or another Registered participant – in this case the 

obligation is enforceable under section 72 of the NEL and section 91H of the NGL 

and does not need to be designated as a conduct provision. 

Recommendation 4: 

The National Electricity Regulations, the National Gas Regulations and the National Energy 

Retail Regulations should be amended so that the following provisions are designated as 

conduct provisions: 
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(a) Preventing or hindering access – NEL, s157; 

(b) Connections framework – the provisions of the NEL and NER listed in Part A of 

Appendix 6. 

(c) Connections framework – the provisions of Chapter 5A of the NEL and Part 12A of 

the NGL listed in Part B of Appendix 6; 

(d) Retail support rules – the provisions in Part 5 of the NERR; 

(e) 'B2B' life support equipment rules – clause 124(1)(a), (b) and (c), clause 124(2) and 

clause 126 of the NERR; and 

(f) Pre-contractual obligations in the energy marketing rules – clause 62 of the NERR. 

Extension of conduct provision regime to retail customers 

Issue 8 in the Discussion Paper asks whether the conduct provision regime should be extended 

to provide explicit protection to retail customers. 

The short answer to this question is that the current conduct provision regime does extend to 

provide protection to retail customers in appropriate cases. This is because the benefit of the 

conduct provision regime extends to any person whose interests are affected by the relevant 

contravention, including the right to seek monetary compensation for breach. The relevant 

provision in the NEL, for example, provides as follows: 

61AB – Actions for damages by persons for breach of conduct provisions 

A person other than the AER who suffers loss or damage by conduct of another person that was 

done in breach of a conduct provision may recover the amount of the loss or damage by action 

against that other person in a court of competent jurisdiction. 

A equivalent provision is included in section 233 of the NGL and section 293 of the NERL. The 

reference to 'a person who suffers loss or damage' in these provisions would include a retail 

customer. 

That said, we consider that the conduct provisions regime is unlikely to be a widely used 

enforcement mechanism for individual actions by retail customers for the following reasons: 

•	 For small customers, the quantum of claim involved is likely to be such that a stand-alone 

claim under the conduct provisions will not be economic. 

•	 For all energy users, large or small, obligations owed by retailers and distributors will be 

governed primarily by contract. Under the NERL, small customers are to be offered a 

standard form retail contract, and are deemed to have entered into a standard connection 

contract with their distributor.
124

 Deemed connection agreements also apply to large 

customers, in either the standard form attached to the NEL or a form approved by the 

AER.
125 

These standard form agreements are either set out in the NERL (in the case of 

small customer contracts) or are to be approved by the AER (in the case of the large 

customer connection contract). That is, once customers have entered into a contract, they 

will have the benefit of a standard set of contractual protections, and there does not 

appear to be any need to extend the conduct provisions regime specifically to protect 

them. 

124 NERL, ss22, 67(a)(i), 70. 

125 NERL, s75. 
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The first of these reasons would not prevent the conduct provisions regime being used as a basis 

for a representative action, where claims may, in aggregate, be sufficiently large to be economic. 

The second reason does not apply where a material pre-contractual obligation (such as a 

provision of the connections framework of Energy Marketing Rules) is breached. 

It is also important to bear in mind that another alternative, low-cost mechanism already exists for 

small customers who are seeking compensation – the ombudsman regime. The NERL requires 

retailers and distributors to be members of an energy ombudsman scheme in their jurisdiction.
126 

  

Each establishes a complaints mechanism which allows small retail customers to pursue claims 

against a retailer or distributor through the energy ombudsman for the relevant jurisdiction. The 

matters pursuant to which a claim may be made to an ombudsman include: 

• the carrying on of an energy marketing activity by a person; 

• a customer retail contract between a small customer and a retailer; and 

• a connection contract between a small customer and a distributor. 

Claimants can pursue monetary compensation, typically up to $20,000, or $50,000 with the 

agreement of the parties to the dispute.
127

 In most cases, this will be sufficient for retail 

customers. 

As noted in the more general discussion of the usefulness of the conduct provisions regime 

above, there are alternatives to the conduct provisions regime, so the conduct provisions regime 

does not need to cover all obligations under the National Laws. 

There are potential criticisms that could be made of the ombudsman regime as an alternative 

mechanism for enforcement. It relies on consumers 'discovering' their rights, which may not 

happen, and given the quantum of many consumer claims, even these expedited, low-cost 

processes may involve too great an effort for consumers to pursue. However, in the context of 

individual customer claims, neither of these shortcomings would be addressed by expanding the 

conduct provisions regime, which suffers from the same issues (perhaps to a greater extent). 

Conclusion – Issue 8: 

The conduct provisions regime is available for third parties (such as end use/retail 

customers) who are adversely affected by a breach of a conduct provision to seek the 

types of remedies available in respect of a conduct provision. However the conduct 

provision regime is unlikely to be widely used for individual actions as other, lower cost 

mechanisms will be preferred. 

(a) Current arrangements 

Third party rights to seek monetary compensation under the National Laws are outlined above in 

section 5.3(c). As noted there, while third party rights to seek compensation under the conduct 

provisions regime are currently limited, there are other regimes and mechanisms, such as 

contract law and the ombudsman regime, under which third parties can recover losses suffered 

as a result of the conduct of an industry participant. 

5.4 Third party rights to seek monetary compensation 

126 NERL, s86. Even where the NERL does not apply, energy ombudsman schemes are in operation. 

127 This limit is established either under jurisdictional instruments, either directly through legislation or where an independent 

industry-based model applies. For examples of regimes where the limit on ombudsman claims is established under legislation, see 

Ombudsman Act (Tas), s23; Energy and Water Ombudsman Act 2006 (Qld), s37.  As an example of an industry-based regime, see 

the Victorian Energy and Water Ombudsman Charter (30 May 2006), cl6.1. 
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Another question, raised as part of the final round of consultation on the NECF, is whether the 

conduct provisions regime could potentially extend to representative actions on behalf of end 

use/retail customers. Representative actions (also known as class actions) can take many forms, 

but usually involve a group of claimants with a representative who brings litigation on their own 

behalf and on behalf of the group members against a defendant. The applicant could be either a 

member of the affected group (who may be given an express right to initiate court action against 

a regulated entity) or the regulator (who could be given power to bring a representative action on 

behalf of the affected retail customers). A third alternative would be to allow consumer 

representative groups to be given the right to bring a representative action on behalf of 

consumers. 

(b)		 Issues for review – benefit of customer actions 

The Discussion Paper identifies the following issue for review arising out of these arrangements: 

Issue 9: Are there benefits in extending the right to bring an action for breach of a 

conduct provision to end use/retail customers, giving them the power to directly recover 

damages or seek compensation (rather than the regulator doing so on their behalf)? 

Issue 10: Which participant obligations (if any) would be appropriate for such third party 

enforcement action? 

Issues 9 and 10 have been addressed by the discussion in section 5.3 above. The discussion 

below focuses on the question of whether representative actions by consumers or consumer 

representative groups should be expressly provided for under the National Laws. 

(c)		 Assessment 

We have recommended in chapter 4 a proposal to give the AER the ability to seek compensation 

on behalf of parties who suffer loss or damage as a result of a breach of the National Laws. There 

are a number of advantages of regulator-led representative actions as opposed to representative 

actions driven by private claimants identified by the Productivity Commission in its Review of 

Australia's Consumer Policy Framework:
128 

•	 the motivation for individuals to join a civil class action can be low if the amount at stake 

for each individual is small, even if the affected class (and the amount at stake for the 

entire class) is large; 

•	 disadvantaged consumers may be less likely to contribute to 'fighting funds' or to become 

aware of private class actions; and 

•	 the transaction costs of organising a private class action can be excessive (and in the 

Productivity Commission's view, may be less efficient than a regulator-led representative 

action). 

Nevertheless, private collective actions may be pursued through the various rules of court in all of 

the Supreme Courts of Australia, which allow representative actions on behalf of a group who 

share the 'same interest' in the proceedings. In some jurisdictions, the procedures for class 

actions are set out in detail in legislation,
129

 while in others, general law principles apply. In short, 

there does not appear to be any need for express provisions permitting representative actions by 

consumers under the National Laws. 

128 Productivity Commission Report, p215. 

129 Civil Procedure Act 2005 (NSW), Pt 10, s179; Supreme Court Act 1986 (Vic), Part 4A; Federal Court of Australia Act 1976 (Cth), 

Part IVA. 
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As for the role of consumer advocacy bodies, there are some examples of comparable regimes 

where consumer advocacy groups have a more defined role (although this does not expressly 

extend to a right to bring a representative action). In the UK, at a consumer level, designated 

consumer advocacy bodies have the ability make complaints, which are then investigated by the 

regulator. This is referred to as the 'super-complaints' mechanism. When considered by the 

Productivity Commission in its Review of Australia's Consumer Policy Framework, it noted that 

the question of whether a super-complaints mechanism is desirable turns 'on the adequacy of 

existing intelligence about, and prioritisation of, consumer problems'. The Productivity 

Commission concluded that it was not the case that there were material shortcomings in the 

Australian system at that time, because: 

•	 it was not evident that regulators were ignorant of important systemic issues; 

•	 there were formal institutional arrangements already in place to give consumers a voice in 

policy and regulatory processes, such as through ASIC's Consumer Advisory Group and 

the ACCC's Consumer Consultative Committee; and 

•	 consumer advocacy groups already have an independent capacity to point to particular 

problems and to influence the priorities of the regulators.
130 

These reasons apply equally to the question of whether consumer advocacy bodies should be 

given the power to bring a representative action. 

Further, a right of a consumer advocacy group to commence a representative action on behalf of 

consumers (where that group is not an affected party itself) is not a common feature in 

comparable regimes. There is one example under the Competition Act 1998 (UK) where third 

parties may claim damages through a specified representative body.
131

 Currently, there is only 

one such representative body specified, and to date there has been only one Competition Appeal 

Tribunal decision under the relevant section.
132

 It is not the case that this approach is out of 

favour with UK policy-makers: a recent UK government review of private enforcement under the 

UK Competition Act considered the scope of its collective actions regime, and decided that 

actions could be brought by claimants themselves or 'bodies that genuinely represented the 

claimants, such as consumer or trade associations'.
133 

However at this stage, we are not aware of 

any strong justification for following this approach in preference to Australian regulatory norms, so 

would not recommend allowing consumer groups to initiate representative actions. 

Submissions to the Draft Report were generally supportive of these conclusions. The CALC 

submission emphasised the importance of consumers being able to participate in representative 

actions, but we do not see this as being inconsistent with the discussion of representative actions 

above. 

Conclusion – Issue 9: 

The existing conduct provisions regime would permit end use/retail customers to bring 

an action either individually or collectively for breach of a conduct provision in 

130 The Productivity Commission also indicated in its 2008 Report that consumer groups' role in prioritization and intelligence 

gathering would be strengthened by the additional funding of research and advocacy recommended by the Commission. 

131 See s47B, added by the Enterprise Act 2002 (UK). 

132 The only specified body to date is Which? (the Consumers' Association): Specified Body (Consumer Claims) Order 2005, SI 

2005/2365. The only claim is Consumers' Association v JJB Sports plc (case no 1078 / 7 / 8/ 07). 

133 Department for Business Innovation & Skills, Private Actions in Competition Law: A consultation on options for reform – 

government response (January 2013), pp33-34. 
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circumstances where they are able to demonstrate loss or damage caused by the 

contravention. However, other avenues for redress are more likely to be used by retail 

customers, especially small customers. There does not appear to be any need for 

express provisions permitting representative actions by consumers under the National 

Laws and Rules. 

Conclusion – Issue 10: 

In view of its limited application to retail customers, there are no additional participant 

obligations that we consider should be added to the conduct provisions regime in order 

to facilitate third party enforcement action. 
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6 Civil Penalty Regime 

6.1		 Introduction 

The NEL, the NGL and the NERL each include a civil penalty regime. As outlined in the 

Discussion Paper's Policy Principle 5, the focus of a civil penalty regime is on promoting 

compliance with important statutory obligations, through the provision of a serious and 

enforceable penalty which acts as a deterrent against breach of obligations, but which does not 

involve the imposition of a criminal sanction. 

This chapter summarises: 

•	 the nature and purpose of civil penalties; 

•	 the current civil penalty regime that applies under the National Energy Laws; and 

•	 the civil penalty regimes that apply in a range of comparable energy and non-energy  

regulatory regimes. 

The chapter then assesses the appropriateness of the civil penalty regime currently contained in 

the National Energy Laws in light of the policy framework for the review and against the civil 

penalty schemes that apply in comparable regulatory regimes. The specific questions presented 

for consideration by the Discussion Paper are: 

•	 Issue 11: Who should have the power to impose a civil penalty? 

•	 Issue 12: Should industry participants be able to seek the imposition of a civil penalty by 

a court? 

•	 Issue 13: Should third parties be able to seek the imposition of a civil penalty? 

•	 Issue 14: Are the existing civil penalty rates set at a level which is sufficient to act as a 

deterrent? How should the quantum of a civil penalty be determined in line with current 

norms? 

•	 Issue 15: Is the penalty level for regulator infringement notices in accordance with current 

norms? 

•	 Issue 16: Is there a continuing role for criminal offences? 

(a)		 What is a civil penalty? 

Civil penalties are broadly defined as a punitive sanction imposed by courts applying civil rather 

than criminal processes. These sanctions are generally financial in nature, and closely resemble 

fines and other punishments imposed on criminal offenders, although the process by which these 

penalties are imposed is intended to be non-criminal.
134 

The ALRC notes in its Principled Regulation Report that the term ‘civil’ refers to the process of 

determining culpability and assessing the penalty but does not relate to the breach of the law 

itself. According to the ALRC, 

It is important to distinguish between the terminology used to describe the prohibited act itself, the 

proceedings which are a consequence of that act, and the nature of the penalty ultimately imposed. 

It is important to note that penalties themselves are not inherently criminal, [or] civil…in nature; 

6.2		 Nature and purpose of civil penalties 

134 M Gillooly and N Wallace-Bruce, ‘Civil Penalties in Australian Legislation’ (1994) 13(2) University of Tasmania Law Review 269, 

pp269-270.  
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rather it is the procedure by which the penalty is imposed which is so categorised, depending on 

the procedures followed in court.
135 

However, in the decade since the ALRC Report was published it has become apparent that the 

procedure for the imposition of civil penalties is taking on more of the features of criminal 

procedure and is now distinctly hybrid. This was recognised by the High Court of Australia in Rich 

v ASIC (2004) 220 CLR 129 and has been the subject of some academic discussion.
136 

  

(b) The genesis of civil penalties in Australia 

Civil penalty regimes are a common feature of both State and Federal legislation in Australia. 

They first emerged in Australian legislation in the Customs Act 1901 (Cth) as a means to put a 

sufficiently high price on contraventions to deter potential breaches. Civil penalties have been 

available under the Customs prosecutions procedures in the Customs Act since its enactment in 

1901, although the ALRC Report suggests there has been some controversy over their proper 

characterisation.
137

 Civil penalties were also available under the former Trade Practices Act 1974 

(Cth) (now the CCA) since its inception in 1974. They were included in the Act in an effort to 

avoid criminalisation of some of the types of commercial activity it governed.
138

 The practice 

developed further in the Corporations Law in the 1980s and 1990s. A civil penalty regime was 

included in the original NEL in 1996, followed by the NGL in 2008 and the NERL in 2011. 

Enforcement regimes and civil penalty structures in Australia partly reflect the work of regulatory 

theorists Ayres and Braithwaite and their 'enforcement pyramid' model.
139 

  Ayres and Braithwaite 

advocated for a layered approach to enforcement, where regulators could apply sanctions of 

increasing severity in line with increasing seriousness. Civil pecuniary penalties fell towards the 

base of the pyramid, for breaches that are not grave but are frequent, and where a criminal 

penalty would appear too draconian. Civil penalties are a critical part of the enforcement pyramid, 

as they may be sufficiently serious to act as a deterrent, but do not carry the stigma of a criminal 

conviction or the loss of liberty through imprisonment. 

There are strong practical reasons in support of civil penalty regimes.  In its 2008 report on 

Australia's consumer policy framework, the Productivity Commission commented that a civil 

penalty regime has the potential to allow for 'a more layered' enforcement approach to deter 

breaches of laws that may not justify criminal sanctions.
140

 Civil penalty regimes also facilitate 

more cost-effective enforcement as redress and punishment can be achieved in a single 

proceeding. 

The Productivity Commission commented that civil financial penalties may  be warranted (and 

useful) where: 

• there is a need for timely action to provide redress and to stop further detriment occurring; 

• the nature of the evidence may not support a criminal conviction; 

135 ALRC Report, [2.2]. 

136 For example, see A Rees, 'Civil Penalties: Emphasising the adjective or the noun' (2006) 34 Australian Business Law Review 

139 and P Spender, 'Negotiating the third way: Developing effective process in civil penalty litigation' (2008) 26 Company and 

Securities Law Journal 249.  Rees and Spender argue that although civil penalty proceedings are intended to be 'civil,' courts have 

begun to treat them in a different way and are interpreting civil penalty provisions in a manner which privileges criminal process 

values. Disputes about procedure in civil penalty litigation are now frequently resolved by resort to criminal rather than civil 

analytical frameworks. 

137 ALRC Report, [2.5.1]. 

138 Ibid, [2.5.2]. 

139 Ayres and Braithwaite, Responsive Regulation; Transcending the Deregulation Debate. 

140  Productivity Commission Report, p236. 
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•	 the cost of criminal investigations limits the number of cases that can be pursued given 

resource constraints faced by regulators and prosecutors; or 

•	 there are disparities in the enforcement priorities of regulators and the Commonwealth 

Director of Public Prosecutions.
141 

6.3		 National energy laws civil penalty regime 

(a)		 Civil penalty levels and how they are set 

Civil penalty levels in the National Energy Laws enforcement regimes are set by statute. As a 

result, the penalty levels can only be changed by legislative amendment. 

Subject to one exception, the maximum civil penalties that currently apply under each of the NEL, 

the NGL and the NERL are the same. Each of the National Energy Laws defines a civil penalty 

as: 

•	 in respect of a natural person: 

•	 an amount not exceeding $20,000; and 

•	 an amount not exceeding $2,000 for every day during which the breach 

continues; and 

•	 in respect of a body corporate: 

•	 an amount not exceeding $100,000; and 

•	 an amount not exceeding $10,000 for every day during which the breach 

continues.
142 

The exception concerns the generator rebidding provisions under the NEL. In relation to a 

rebidding civil penalty provision, the NEL specifies the maximum level of penalty as: 

•	 in respect of any person: 

•	 an amount not exceeding $1,000,000; and 

•	 an amount not exceeding $50,000 for every day during which the breach 

continues. 

The rebidding civil penalty applies to the obligation in clause 3.8.22A of the NER on scheduled 

generators, semi-scheduled generators and market participants to make offers, bids and rebids 

‘in good faith’. The requirement for good faith in this context means that the person making the 

offer, bid or rebid must, at the time it was made, have had a genuine intention to honour it if the 

material conditions and circumstances upon which the offer, bid or rebid were based remain 

unchanged until the relevant dispatch interval. The higher civil penalty for breach of this obligation 

is intended to reflect the significant financial gain that may result from breach of the provision, as 

well as the material impact that breach may have on the operation and integrity of the wholesale 

market. 

The approach of applying a single maximum penalty level for virtually all contraventions of the 

Laws and Rules is not unique to the National Energy Laws, but is relatively unusual. It has only 

been a feature of the National Energy Laws since 2005. Prior to that time the NEL used a 

graduated civil penalty scheme under which civil penalty provisions could be prescribed as Class 

141 Productivity Commission Report, p235. 

142 NEL s2; NGL s2; NERL s2. 
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A, Class B, Class C or Class D provisions. Each class attracted a different maximum penalty 

level, namely: 

• Class A - $20,000; 

• Class B - $50,000 and $10,000 for each day that the breach continued; 

• Class C - $100,000 and $10,000 for each day that the breach continued; and 

• Class D - $1,000,000 and $50,000 for each day that the breach continued. 

The only provision that was classified as a Class D provision was NER rule 3.8.22A, the rebidding 

provision. 

This graduated civil penalty scheme was removed by the National Electricity (South Australia) 

(New National Electricity Law) Amendment Act 2005 (SA). The change coincided with the 

introduction of the new energy market governance and institutional arrangements (including the 

establishment of the AER and AEMC) and the conversion of the National Electricity Code to the 

National Electricity Rules. 

The second reading speech for the Act stated that the change was made to simplify the civil 

penalties regime.
143

 The second reading speech also stated that the change was not to be 

regarded as an indication that all breaches of civil penalty provisions are of the same 

seriousness, nor that the breaches that previously attracted lower civil penalties should be 

regarded as more serious and warranting higher civil penalties. Instead, the aim of the change 

was for the courts to decide the appropriate amount of civil penalty, having regard to the 

circumstances of each particular breach. 

The new civil penalties scheme also resulted in the removal of the power which the National 

Electricity Tribunal had to impose a civil penalty of up to $20,000 for breach of any provision of 

the (then) National Electricity Code. Under the new approach only NER provisions that are 

prescribed as civil penalty provisions can attract a financial penalty. 

The NGL did not adopt a graduated civil penalty scheme when it commenced in 2008. Instead, it 

adopted the simplified scheme that had been introduced in the NEL. The predecessor to the 

NGL, the Gas Pipelines Access Law, allowed the regulations to specify classes of provisions, with 

the maximum penalty not exceeding $100,000. The Gas Pipeline Access Regulations prescribed 

maximum penalties of either $20,000, $50,000 or $100,000 for different provisions. 

The NERL similarly adopted the simplified NEL civil penalty scheme when it was enacted in 2011. 

In the extensive consultation process associated with the development of the NECF the use of a 

single civil penalty level, rather than a graduated approach, does not appear to have been an 

issue that was canvassed in the design of the enforcement regime or in stakeholder submissions. 

This is to be distinguished from the level at which civil penalties were set, which clearly was an 

issue of some contention. Consumer advocacy and welfare groups argued that the maximum 

penalty level should be set at $1 million, consistent with the maximum penalty rate under the 

Australian Consumer Law. Industry participants submitted that the maximum should be set at 

$100,000, consistent with the NEL and NGL. 

(b) Civil penalty provisions and how they are made 

There are two ways in which particular obligations or requirements on regulated entities in the 

National Energy Laws and Rules can be designated as civil penalty provisions, and so attract 

exposure to the imposition of the financial penalties outlined above. 

143 South Australian House of Assembly, Wednesday 9 February 2005, Hansard p1455. 
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Civil penalty provisions specified in the Law 

First, the relevant Law can itself designate provisions as civil penalty provisions. By way of 

illustration, section 2AA of the NEL incorporates a table setting out the relevant provisions. The 

table includes: 

•	 sections 11(1), (2), (3) and (4) – electricity market registration requirements; 

•	 section 14A – the requirement for transmission system operators to comply with 

transmission determinations; 

•	 section 14B – the requirement for distribution system operators to comply with distribution  

determinations; 

•	 section 28N – compliance with regulatory information notices; 

•	 section 280 – compliance with general regulatory information orders; 

•	 section 50D – the requirement for a declared transmission system operator to have a 

network agreement with AEMO; 

•	 section 50F(1), (4) and (5) – the network augmentation requirements applicable to a 

declared transmission system operator; 

•	 section 53C(3) and (4) – the requirement to comply with a market information instrument 

issued by the AER; 

•	 section 136 – the requirement for a party to an access dispute to comply with an access 

determination; and 

•	 section 157(1) – the prohibition on preventing or hindering access. 

A similar approach is adopted in section 3 of the NGL and section 4 of the NERL. 

Appendix 7 contains a detailed list of all of the provisions in the NEL, the NGL and the NERL that 

are designated as civil penalty provisions. 

Civil penalty provisions specified in Regulations 

The second method is that the relevant Regulations can prescribe provisions of the Law or Rules 

that are to constitute civil penalty provisions. In the case of the Law, this enables the list of 

provisions in the Law itself to be supplemented where experience indicates that a particular 

provision requires the use of a civil penalty as an additional enforcement mechanism. To date, no 

additional provisions of the NEL, NGL or NERL have been designated in this way. 

In the case of the Rules, this is the only means by which a particular obligation or requirement 

can be made subject to a civil penalty. Each of the NEL, the NGL and the NERL expressly 

prohibit the AEMC from making a rule that: 

•	 creates an offence for breach of a provision of the Rules; or 

•	 provides for a criminal penalty or civil penalty for breach of a provision of the Rules.
144 

Accordingly, while the AEMC has an extensive power to make new Rules, it can only recommend 

whether those Rules should be civil penalty provisions. It then falls to the SCER to determine 

whether to designate particular provisions of the new Rules as civil penalty provisions. This 

requires the unanimous agreement of the Energy Ministers of each State or Territory which is a 

participating jurisdiction for the purposes of the relevant Law, following which the provisions 

would be added by amendments to the National Electricity (South Australia) Regulations, the 

144 NEL, s36; NGL, s76; NERL, s241. 
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National Gas (South Australia) Regulations or the National Energy Retail Regulations, as 

applicable.
145

 These Regulations are not disallowable instruments for the purposes of the South 

Australian Subordinate Legislation Act, which means that they are not subject to disallowance by 

the South Australian Parliament.
146 

Appendix 8 contains a detailed list of all of the provisions in the NER, NGR and NERR that are 

currently designated as civil penalty provisions under the relevant South Australian Regulations. 

AEMO Procedures 

In addition to the Law and Rules, the NGL also extends the civil penalty regime to enforcement of 

the procedures made by AEMO under the NGL. These are: 

• the Wholesale Market Procedures made under section 91BL; 

• the STTM Procedures made under section 91BRB; and 

• the Retail Market Procedures made under section 91M. 

In each case, the NGL provides that if AEMO has reasonable grounds to suspect a breach of the 

relevant Procedures it must, after making such inquiries as it considers appropriate, make a 

decision as to whether the breach is a material breach. If AEMO decides that the breach is 

material, it may (among other things) direct the person suspected of the breach to rectify it or take 

specified measures to ensure future compliance. Failure to comply with such a direction given by 

AEMO is a civil penalty provision.
147 

This framework creates an interesting variation on the respective roles of the parliament (as law-

maker), the AEMC (as independent rule-maker) and the executive government (as the maker of 

regulations) outlined above. On the one hand, the NGL specifies that, like Rules made by the 

AEMC, the Procedures made by AEMO must not create an offence or provide for a civil or 

criminal penalty.
148

 Only the Law or Regulations can do this. At the same time, however, AEMO is 

empowered to investigate breaches of the Procedures and issue directions to comply. This 

applies to the Procedures as whole rather than only to specified provisions. Failure to comply with 

a direction given by AEMO attracts a civil penalty. Hence, while a breach of the Procedures does 

not of itself attract a civil penalty, a failure to comply with any provision of the Procedures can 

lead to a civil penalty if AEMO issues a direction to comply with the relevant provision and that 

direction is not complied with. 

In short, the scope of the civil penalty regime is broad in the sense that it extends to all provisions 

of the Procedures and does not require activation by a Regulation (as do the NER, NGR and 

NERR), but this breadth of scope and absence of executive government scrutiny is tempered by 

the requirements that a breach must be material and that there must first be a direction to comply. 

145 National Electricity (South Australia) Act 1996 (SA) s11(3); National Gas (South Australia) Act 2008 (SA) s11(5). There is no 

express statement in the National Energy Retail Law (South Australia) Act 2011 (SA) that Regulations can only be made with the 

unanimous agreement of the Energy Ministers of participating jurisdictions. 

146 The Application Acts that apply the NEL and NGL in other jurisdictions do not expressly exclude the operation of the Subordinate 

Legislation Acts of those jurisdictions. This arguably means that the Regulations are disallowable instruments insofar as they apply 

in those jurisdictions. This position contrasts with the NERL, where the relevant Application Acts expressly disapply each 

jurisdiction's own Subordinate Legislation Act. See National Energy Retail Law (Adoption) Act 2012 (NSW) s 7; National Energy 

Retail Law (Tasmania) Act 2012 (Tas) s9; National Energy Retail Law (ACT) Act 2012 (ACT) s9. 

147 See NGL ss91BN, 91 BRJ and 91MB. 

148 See NGL ss91BM(5), 91BRI(5) and 91MA(5). 
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(c)		 How civil penalties are imposed 

Under each of the NEL, the NGL and the NERL a civil penalty can be imposed in one of two 

ways. The AER can either: 

•	 issue an infringement notice requiring payment of a civil penalty; or 

•	 initiate proceedings in court seeking an order for payment of a civil penalty.
149 

Only the AER is authorised to issue an infringement notice or to initiate court proceedings 

seeking a civil penalty order. Neither market participants nor other third parties affected by the 

alleged breach are permitted to do so. 

Infringement notices 

As outlined in chapter 4, the infringement notice mechanism gives the AER the ability to directly 

impose a lower level penalty, without the need for court proceedings, and for regulated entities to 

elect to pay the penalty and avoid further enforcement action. 

The penalty payable on issue of an infringement notice is $4,000 if issued to a natural person and 

$20,000 in the case of a body corporate (or, in either case, any lesser amount prescribed by the 

Regulations). The AER does not have a discretion concerning the amount of the penalty. 

A person receiving an infringement notice has the option of paying the infringement penalty, in 

which case no further proceedings may be taken by the AER in relation to the alleged breach, or 

declining to pay, in which case the AER may (or may not) choose to institute court proceedings 

and seek a civil penalty up to the maximum level. Payment of an infringement notice is not taken 

to be an admission of breach of the relevant Law or Rules, nor an admission of liability for the 

purpose of any proceedings instituted in respect of the breach.
150 

Court proceedings 

If the AER initiates court proceedings for an order requiring payment of a civil penalty the amount 

of the penalty will be determined by the court, subject of course to the maximum level specified in 

the relevant Law. Each of the NEL, NGL and NERL provide guidance to the courts in determining 

where, within the permitted maximum, the amount of the penalty should be set. Section 64 of the 

NEL provides: 

64—Matters for which there must be regard in determining amount of civil penalty 

Every civil penalty ordered to be paid by a person declared to be in breach of a provision of this 

Law, the Regulations or the Rules must be determined having regard to all relevant matters, 

including— 

(a)		 the nature and extent of the breach; and 

(b)		 the nature and extent of any loss or damage suffered as a result of the breach; and 

(c)		 the circumstances in which the breach took place; and 

(d)		 whether the person has engaged in any similar conduct and been found to be in breach of 

a provision of this Law, the Rules or the Regulations in respect of that conduct; and 

(e)		 whether the service provider had in place a compliance program approved by the AER or 

required under the Rules, and if so, whether the service provider has been complying with 

that program. 

Equivalent provisions are contained in section 234 of the NGL and section 294 of the NERL. 

149 Bringing an action in court: NGL, s229(2); NEL, s60; NERL, s289; issuing an infringement notice: NGL, s277; NEL, s74; NERL, 

s308. 

150 See NEL, s36; NGL, s285; NERL, s308. 
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For completeness we note that while the courts are ultimately responsible for determining the civil 

penalty that should apply to a particular breach, there may be some scope for regulatory 

discretion through negotiated settlements. In other regulatory regimes it has been a common 

practice for larger court-ordered penalties to be negotiated between the regulator and the 

defendant as part of a settlement of the proceedings. These settlements result in an agreed 

statement of facts and an agreed penalty which is put before the court for approval. This 

approach was endorsed by the Full Federal Court in NW Frozen Foods Pty Ltd v ACCC (1996) 

71 FCR 285, as it avoids protracted litigation and provides for a speedier resolution. However, in 

ASIC v Ingleby [2013] VSCA 49 March 2013 the Victorian Supreme Court of Appeal overturned a 

negotiated settlement between ASIC and a defendant stating that it was 'plainly wrong.' The court 

was highly critical of the negotiated settlements practice for the following reasons: 

•	 the imposition of a penalty is strictly a judicial power, which should not be exercised by 

regulators seeking the court to act merely as a 'rubber stamp' for agreements entered into 

by the parties; 

•	 there is a lack of transparency in negotiated settlements; 

•	 in some cases, penalties are inappropriately low; 

•	 decisions that sanction agreed penalties do not form good precedent for later cases; and 

•	 the agreements are not adequately grounded in fact and legal principle. 

Accordingly, there is doubt as to whether negotiated settlements will be routinely accepted in 

future. Until the divergent views of the Federal and Victorian Supreme Court are resolved by the 

High Court, it is more likely that parties will need to put forward a suggested range of pecuniary 

penalties, and the court will maintain its full discretion and the submission will have no binding 

force on the court.
151 

(d)		 AER enforcement action 

There has been relatively limited use by the AER of the civil penalty regime under the National 

Energy Laws to date. 

Infringement notices 

Table 1 lists the infringement notices that have been issued and the breaches to which they 

relate. There have been nine notices under the NEL/NER, one notice under the NGL and two 

notices under the NERL. 

Table 1: Infringement Notices Issued by the AER 

Date of Breach Penalty Breach 

22 March 2006 $20,000 Breach of clause 3.8.22(c)(2)(i) of the NER by failing to provide 

a verifiable and specific reason for declaring a generating unit 

as inflexible. 

16 January 2007 $60,000 ($20,000 

per Infringement 

Notice) 

Three breaches of clause 4.9.8(d) of the NER by failing to 

accurately reflect its capability in the National Electricity 

Market. 

4 November 2007 $60,000 ($20,000 

per Infringement 

Notice) 

Two breaches of clause 4.9.8(a) of the NER by failing to 

comply with the dispatch instructions given to it by NEMMCO. 

One breach of clause 4.9.8(b) of the NER by failing to ensure 

that it was at all times able to comply with the latest generation 

151 This is the approach suggested by Weinberg J in ASIC v Ingleby [2013] VSCA 49. 
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Date of Breach Penalty Breach 

dispatch offer. 

11 February 2009 $20,000 Breach of clause 4.9.8(a) of the NER by failing to comply with 

the dispatch instructions given to it by NEMMCO. 

17 March 2009 $20,000 Breach of clause 4.9.8(a) of the NER by failing to comply with 

the dispatch instructions given to it by NEMMCO. 

1 June 2012 $20,000 Breach of rule 369 of the NGR by failing to follow 'good gas 

industry practice' in respect of its submission of an allocation 

notice for the MAP for the 24 October 2011 gas day. 

19 December 2012 $40,000 ($20,000 

per Infringement 

Notice) 

Two breaches of obligations to life support customers under 

the NERL resulting from interruptions to supply. 

Court proceedings 

Only one application has been made by the AER to a court for a civil penalty order. The action 

was brought in July 2009 against Stanwell Corporation Limited alleging a breach of clause 

3.8.22A of the NER – the provision that requires generators to make 'rebids' in good faith. 

Under the NER, generators such as Stanwell are required to offer to supply energy to the NEM in 

good faith. As stated earlier, the NER requires that a generator honour its offers to the market 

unless there is a change in the material conditions upon which the offer was based. Rebids that 

are not made in good faith can adversely affect the accuracy of information upon which market 

participants rely. 

In February 2008, several days of extreme heat in Brisbane caused a record high for electricity 

demand, leading to high spot prices for electricity under the NER. The basis of the AER's case 

against Stanwell was that rebids made by Stanwell in Brisbane on 22-23 February 2008 were not 

made in good faith. According to the AER, Stanwell's rebids were made with the intention that, if 

the dispatch price did not rise sufficiently as a result of the rebid, Stanwell would make a further 

rebid for the relevant trading interval. 

For the court to find an absence of good faith the AER had to demonstrate, on the balance of 

probabilities, that each trader (rebidding for the market participant) did not have a subjective 

intention that a rebid be honoured at the time it was made. In the decision handed down on 30 

August 2011, the Federal Court found that the AER had not established that Stanwell's traders 

had no intention to honour their rebids, and that the traders had acted in good faith.
152

 Dowsett J 

also determined that the necessary material changes in conditions were present to justify the 

rebids. 

Observations 

It is difficult to draw firm conclusions from publically available sources as to the reasons for this 

level of enforcement action using the civil penalties regime. The relatively infrequent use of civil 

penalties may be taken to demonstrate a substantial degree of compliance by regulated entities, 

resulting in relatively few circumstances giving rise to the need for formal enforcement action. 

Alternatively, or in addition, it may be influenced by resourcing constraints within the regulator 

and the need to focus formal enforcement action on only those instances of breach where it is 

clearly warranted. It may also be influenced by the level of civil penalties available, which are low 

in comparison with the costs associated with court enforcement. This may in turn promote greater 

152 Australian Energy Regulator v Stanwell Corporation Limited [2011] FCA 991 (30 August 2011). 
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use of administrative remedies as a less costly and more efficient enforcement approach. In this 

scenario, civil penalties would be reserved for those breaches where court proceedings have 

significant collateral benefits such as sending a signal to market participants in relation to a 

particular type of conduct or clarifying an aspect of the Law or Rules which may be ambiguous. 

Leaving aside the NERL and NERR, which are in their early stages of application, our tentative 

opinion is that the observed level of enforcement action most likely reflects a combination of 

these explanations. In particular: 

•	 we are unaware of any evidence of a significant level of systemic non-compliance with 

the Law and Rules by regulated entities; and 

•	 the AER's enforcement approach is deliberately focussed on administrative action rather 

than formal enforcement mechanisms. 

This view draws support from the AER's Compliance and Enforcement – Statement of Approach, 

which states that the AER prefers to work cooperatively with participants and to educate them 

about their obligations under the National Energy Laws. As such, a low level of formal 

enforcement action suggests that the AER only takes such action as a last resort.
153 

The AER's compliance reports and bulletins indicate that there are sometimes numerous and 

widespread compliance issues. For example, the AER's Compliance Bulletin No. 3 noted the 

large number of non-compliant offers, bids and rebids each week.
154

 However, instead of 

commencing enforcement action, the AER has implemented a 'three strikes' policy, where the 

AER gives two warnings to participants with non-compliant offers, bids or rebids before it 

considers issuing an infringement notice for a third non-compliant offer, bid or rebid that occurs 

within six months of the initial warning. The AER does, however, reserve the right to take any 

enforcement action it considers appropriate at any time. 

In relation to the NECF, it is simply too early to form any view as to the whether compliance and 

enforcement are material issues in the practical application of the regime. The NERL has been 

operational in the ACT and Tasmania for just over 12 months (having commenced operation on 1 

July 2012) and has applied in South Australia and New South Wales from 1 February 2013 and 1 

July 2013, respectively. 

6.4		 Comparative regimes 

As has already been noted, civil penalties are a common enforcement mechanism in economic 

and other regulatory regimes in Australia and internationally. In order to provide an indication of 

current norms in regulatory approaches we have analysed the civil penalty regimes that apply in 

several comparable energy markets in other jurisdictions, namely: 

•	 New Zealand; 

•	 the United States; 

•	 the United Kingdom; and 

•	 Western Australia (in respect of the Western Electricity Market). 

153 AER, Compliance and Enforcement: Statement of Approach, December 2010, p2.  See also AER, Statement of Approach: 

Compliance with the National Energy Retail Law, National Energy Retail Rules and National Energy Retail Regulations, July 2011, 

p3. 

154 AER, Compliance Bulletin No 3: Monitoring and enforcing compliance of electricity offer, bid and rebid information in the National 

Electricity Marker, December 2010, p7. 
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Appendix 3 includes a summary of each of these regulatory regimes. The operation of the civil 

penalty regimes is summarised in Tables 2 and 3 below. 

Table 2: Institutional Arrangements 

Function New Zealand United States United Kingdom Western Australia 

Responsibility for 

investigation 

Electricity 

Authority 

FERC Ofgem IMO 

Responsibility for 

determining civil 

penalty 

Rulings Panel / 

High Court 

FERC Gas and Electricity 

Market Authority 

Electricity Review 

Board 

Table 3: Penalty Levels 

Regime Maximum Penalty 

New Zealand 

Corporation Rulings Panel may impose penalty not exceeding $20,000 for general provisions. 

Rulings Panel / High Court may impose penalty of $200,000 for code breaches. 

High Court may impose penalty of $10 million or 3 x gain, or 10% turnover for 

competition breaches. 

Individual Rulings Panel may impose penalty not exceeding $20,000 for general provisions. 

High Court may impose $500,000 for competition breaches. 

Unites States 

Corporation 

Individual 

$1 million a day 

$1 million a day 

United Kingdom 

Corporation 10% of turnover 

Exception for breaches of consumer legislation and breaches of REMIT, for which 

there is no limit. 

Individual 10% of turnover 

Exception for breaches of consumer legislation and breaches of REMIT, for which 

there is no limit. 

Western Australia 

Corporation 

Individual 

Category A: 

$10,000 for first contravention; $20,000 for subsequent contraventions. 

Category B: 

$15,000 - $25,000 plus daily amount of $500 - $5,000 for first contravention; 

$40,000 - $50,000 plus daily amount of $1,000 - $10,000 for subsequent 

contraventions. 

Category C: 

$40,000 - $50,000 plus daily amount of $5,000 for first contravention; $80,000 -

$100,000 plus daily amount of $15,000 - $20,000 for subsequent contraventions. 

Absolute limit of $100,000 for any one breach, or up to $10 million in aggregate over 

12 months. 

Same as for corporations. 
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In addition to comparable energy markets, we reviewed the following non-energy market 

regulatory regimes operating in Australia: 

•	 consumer law regulation by the ACCC under the Australian Consumer Law; 

•	 competition and trade practices regulation by the ACCC under the Competition and 

Consumer Act; 

•	 corporations and securities regulation by ASIC under the Corporations Act; and 

•	 telecommunications and commercial broadcasting services regulation by ACMA under 

the Telecommunications Act and the Broadcasting Services Act. 

Appendix 3 includes a summary of each of these regulatory regimes. The operation of the civil 

penalty regimes is summarised in Tables 4 and 5 below. 

Table 4: Institutional Arrangements 

Function ACL Corps Act Telco Act CCA 

Responsibility for 

investigation 

ACCC ASIC ACMA ACCC 

Responsibility for 

determining civil 

penalty 

Federal Court Federal Court Federal Court Federal Court 

Table 5: Penalty Levels 

Regime Maximum Penalty 

Australian 

Consumer Law 

Corporation 

Individual 

Maximum penalty depends on which provision has been breached. 

Maximums range from $5,000 to $1.1 million. 

For example: 

• limit for breach of Part 2-2 (unconscionable conduct in connection with 

goods or services) is $1.1 million; 

• limit for breach of section 47(1) (supplying goods for the highest 

displayed price, where goods have more than one price displayed) is 

$5,000. 

Maximum penalty depends on which provision has been breached. 

Maximums range from $1,000 to $220,000. 

For example: 

• limit for breach of Part 2-2 (unconscionable conduct in connection with 

goods or services) is $220,000; 

• limit for breach of section 47(1) (supplying goods for the highest 

displayed price, where goods have more than one price displayed) is 

$1,000. 

Corporations Act 

Corporation For corporation/scheme civil penalty provisions - $200,000 

For financial services civil penalty provisions - $1 million 

For specially nominated civil penalty provisions (eg, charging an ongoing fee after 
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Regime Maximum Penalty 

termination of ongoing fee arrangement) - $250,000 

For breaches of secretaries responsibilities - $3,000 

Regulations and market Rules set different maximum penalties, which are 

applicable only to the individual rule or regulation. 

Individual For corporation/scheme civil penalty provisions - $200,000 

For financial services civil penalty provisions - $200,000 

For specially nominated civil penalty provisions (eg, charging an ongoing fee after 

termination of ongoing fee arrangement) - $50,000 

For breaches of secretaries responsibilities - $3,000 

Regulations and market Rules set different maximum penalties, which are 

applicable only to the individual rule or regulation. 

Telecommunications 

Act 

Corporation 

Individual 

Generally $250,000, except for a breach of a carrier licence or a breach of service 

provider rules, which is $10 million. 

$50,000 

Competition and 

Consumer Act 

Corporation 

Individual 

Maximum penalty depends on which provision has been breached. 

For Part IV (restrictive trade practices) and cartel provisions - the greater of $10 

million or 3 x total value of benefits obtained, or if total benefits cannot be 

obtained, 10% of annual turnover 

For boycotting provisions - $750,000 

For providing false or misleading information to the ACCC or Australian 

Competition Tribunal - $33,000 

Any other provision - $10 million. 

Generally $500,000. 

For providing false or misleading information to the ACCC or Australian 

Competition Tribunal - $6,600. 

The tables above illustrate that there are a range of different approaches to setting maximum 

penalty levels. Some laws (such as the ACL and Corporations Act) apply tiered penalty levels 

which depend on the provision that has been breached. In tiered schemes, higher maximum 

penalties appear to be reserved for offences which attract a strong degree of moral culpability, or 

could have a significant impact on the market or consumers. Lower maximum penalties appear to 

be reserved for breaches of an administrative nature, which may be inadvertent or do not 

necessarily have far-reaching impacts. 

For example, a $1 million penalty cap is applicable to corporations for a failure to comply with a 

recall notice under the ACL. Such a breach could be described as 'unconscionable,' and have a 

wide-reaching impact (ie, distributing a recalled and dangerous good to thousands of consumers). 

Conversely, a $16,500 penalty cap applies to corporations for a failure to notify the Minister of a 

voluntary recall it has undertaken. A failure to notify the Minister under the ACL could be 

inadvertent (rather than unconscionable), and provided the recall is underway a failure to notify 

should not result in widespread harm. 
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Some regimes apply a lower maximum penalty for first-time offences which increases on a 

subsequent offence, and a daily addition for each day the breach is continuing (such as the 

scheme administered by FERC). A further alternative method is to apply a maximum penalty level 

that is scaled to particular circumstances of the breach rather than an absolute number – for 

example three times the total value of benefits improperly obtained, or if the total benefits cannot 

be ascertained, 10 per cent of the annual turnover of the company. 

Given the range of different approaches it is not possible to draw clear guidance on the 'norm' for 

setting a penalty level. Each regime applies a slightly different system which reflects the particular 

policy drivers and market characteristics of the sector, as well as the historical development of the 

regime. Nevertheless, 

•	 those regimes with relatively high maximum civil penalties provide detailed guidance as to 

how civil penalties will be determined in specific circumstances; and 

•	 those regimes with different maximum civil penalties applying to specific breaches seem 

to have made an assessment of the relative quantum of harm or benefit that would result 

from each provision subject to a civil penalty. 

In general higher penalties are typically applied to breaches that involve intent or moral culpability 

and breaches which may cause widespread harm, and lower penalties for administrative 

breaches. Each scheme consistently penalises individuals at around one-fifth of the penalty 

applicable to corporations. 

6.5		 Who should have the power to impose a civil penalty? 

(a)		 Current arrangements 

The current avenues for the imposition of a civil penalty are: 

•	 the imposition of a fixed penalty by the AER, through the issuing of an infringement 

notice; and 

•	 the imposition of a penalty up the maximum permitted amount by a court, on application 

by the AER. 

(b)		 Issues for review 

The Discussion Paper identifies the following issue for review in relation to these arrangements: 

Issue 11: Who should have the power to impose a civil penalty? 

In essence, the issue here is whether a civil penalty should only be imposed by a court, or 

whether it should be capable of being imposed by a person or agency other than a court, such as 

the regulator itself or another tribunal or authority. 

(c)		 Assessment 

In our view the current avenues for the imposition of a civil penalty remain appropriate. There 

were no material issues raised in relation to this conclusion in submissions responding to the 

Draft Report. 

The two avenues for the imposition of a civil penalty under the National Energy Laws are 

consistent with analogous regimes,
155

 and consistent with the general policy principle that larger 

fines and more serious matters should have the benefit of proper procedural safeguards and 

155 Under the ACL, the ACCC has the power to either issue an infringement notice within 12 months of an alleged breach, or 

commence proceedings in the Federal Court for the recovery of a pecuniary penalty.  Similarly, the ACMA has powers to issue 

infringement notices for certain contraventions, or pursue civil penalty orders through the Federal Court. ASIC may also seek civil 

penalties from the courts or issue infringement notices in relation to alleged breaches of some laws. 

pjkm A0125744819v9 120361249 8.11.2013		 Page 80 



    

                                                     

judicial process, while smaller and more regular breaches should be capable of being dealt with 

by the regulator through an infringement notice. 

Infringement notice schemes could arguably be seen as a departure from the traditional 

separation of powers doctrine that only a court may impose a penalty. However, their use is 

generally justified as a matter of pragmatism and efficiency. The use of infringement notices is a 

low cost, efficient way for regulators to deal with minor offences, and is a simple way for regulated 

entities to discharge their obligation without appearing before a court. 

Should all civil penalty provisions be enforceable through infringement notices? 

One potential reform we have considered is whether all civil penalty provisions should be 

enforceable through infringement notices. The Guide to Framing Commonwealth Offences states 

that offences the subject of an infringement regime should be such that an enforcement officer 

can easily make an assessment of guilt or innocence. Serious offences should be prosecuted in 

court and should not be capable of being excused by an administrative assessment.
156 

It is arguable that the current National Energy Laws framework is not fully consistent with this 

principle, because it enables infringement notices to be issued in respect of all civil penalty 

provisions. Some of these are probably not fully objective, in the sense that an enforcement 

officer can easily make an assessment of contravention or compliance. However, for the reasons 

given in section 4.3, we do not believe that there is a sufficiently strong case for restricting the 

availability of infringement notices to a sub-set of civil penalty provisions. 

This approach would require a detailed review and assessment of the current list of civil penalty 

provisions in order to create a new, more limited list of 'infringement notice provisions' and an 

ongoing assessment of new provisions. The certainty and simplicity of the current regime is to be 

preferred, particularly in light of the AER's approach to the use of infringement notices to date and 

the absence of any issues or concerns having been raised in the Stage 1 or Stage 2 consultation. 

Should the regulator be able to impose civil penalties? 

Most comparable legislative schemes provide that high level civil pecuniary penalties may only be 

imposed by a court, on application by the regulator, whereas smaller penalties may be imposed 

directly by the regulator. 

However, this is not universally the case. In the United States federal regulatory regime, the 

FERC is empowered to impose penalties, and the New Zealand, UK and WA regimes make 

provision for penalties to be imposed by a review panel or market authority. This model is similar 

to the NEM model that applied prior to the 2005 reforms, when the National Electricity Tribunal 

had the power to impose civil penalties of up to $20,000 for breach of the National Electricity 

Code. 

As noted above the current National Energy Laws approach is consistent with non-energy 

regulatory regimes in Australia, and in our view is consistent with legal principle and best practice 

regulation. It would be inappropriate in principle and regulatory practice for the regulator to be 

responsible for both investigating and prosecuting contraventions as well as determining 

compliance and imposing penalties. These issues could be overcome by establishing a special 

purpose tribunal to undertake this role, but we have seen nothing in the current regime that 

suggests there is merit in considering such an approach. 

156 Guide to Framing Commonwealth Offences, p58. 
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Conclusion – Issue 11:
	

The current avenues for the imposition of civil penalties are:
	

•	 the imposition of a fixed penalty by the AER, through the issuing of an 

infringement notice; and 

•	 the imposition of a penalty up to the maximum permitted amount by a court, on 

application by the AER. 

These avenues remain appropriate. 

6.6		 Who should have the power to seek civil penalties? 

(a)		 Current arrangements 

Under the current arrangements only the AER is permitted to seek the imposition of civil penalties 

– neither industry participants nor other third parties are entitled to do so. 

(b)		 Issues for review 

The Discussion Paper raises two issues for review concerning the power to seek civil penalties: 

•	 Issue 12: Should industry participants be able to seek the imposition of a civil penalty by 

a court? 

•	 Issue 13: Should third parties be able to seek the imposition of a civil penalty by a court? 

These issues relate to the responsibility for investigating and initiating proceedings in court for the 

imposition of civil penalties, as distinct from the power to impose and set the level of the penalty. 

(c)		 Assessment 

In our view, there is no case for extending the power to seek an order for the imposition of a civil 

penalty to industry participants or other third parties. There were no material issues raised in 

relation to this conclusion in submissions responding to the Draft Report. 

In terms of legal principle, it is usual and appropriate for state sanctioned penalties to be sought 

by a regulatory agency. In terms of regulatory practice and design, limiting the power to seek civil 

penalties to the regulator ensures that there is an opportunity for regulatory discretion to be 

exercised in determining the most appropriate response to breaches of the Laws and Rules. This 

in turn enables the regulator to develop a rational, transparent and calibrated enforcement 

strategy. 

The only potential argument we can see that would support extending the power to seek civil 

penalties to third parties would be if the enforcement record of the regulator was manifestly 

inadequate as a result of a lack of financial or other resources to investigate and prosecute 

contraventions. In that case, there may be an argument that third party enforcement is 

warranted. In order to provide an incentive for third party enforcement, it would presumably be 

necessary for the regime to permit the enforcing party to retain part or all of the civil penalty 

awarded by the court. We have not undertaken an assessment of the level of the AER's 

enforcement activity for the purpose of this review, but have seen nothing to suggest serious 

consideration of third party enforcement on this ground is warranted. 

The current approach under the National Energy Laws is consistent with comparable regulatory 

regimes. 
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Conclusion – Issue 12:
	

Industry participants should not be able to seek the imposition of a civil penalty by a court.
	

Conclusion – Issue 13:
	

Third parties should not be able to seek the imposition of a civil penalty by a court.
	

6.7 Are the current civil penalty levels appropriate? 

(a) Current arrangements 

Under current arrangements a uniform maximum penalty level of $100,000 for corporations and 

$20,000 for individuals applies to all civil penalty provisions other than the rebidding civil penalty, 

for which a maximum penalty of $1,000,000 applies. 

The actual penalty for a particular breach is set by the court, applying general principles set out in 

each Law. 

(b) Issues for review 

The next issue for review relates to the maximum level of civil penalties: 

Issue 14: Are the existing civil penalty rates set at a level which is sufficient to act as a 

deterrent? How should the quantum of a civil penalty be determined in line with current 

norms? 

As already noted, this issue was the subject of extensive submissions in the NECF consultation 

process, with consumer and welfare groups advocating for a higher level of civil penalties 

commensurate with the maximum levels available under the ACL. Industry groups argued the 

contrary position, asserting that there was no demonstrated need for an increase in the maximum 

levels available under the NEL and NGL. 

Similar views were expressed in the Stage 1 consultation process for this review. 

(c) Assessment 

An assessment of the appropriate maximum level of civil penalties, and the basis on which it 

should be set, is a complex and inevitably contentious task. 

There are a range of perspectives that need to be brought to the analysis, including economic 

analysis, comparative regimes, and legal principles. 

We discuss these in turn below and then consider the options for reform. 

Economic framework 

The principal purpose of the civil penalty regime from an economic perspective is to provide a 

financial deterrent to businesses to not engage in activities that violate the provisions of the 

National Energy Laws that are subject to a civil penalty. 

The theory of penalty arrangements typically starts by considering the incentives of an individual 

or firm subject to a legal obligation. In theory a ‘rational’ individual or firm will infringe against its 

legal obligations when the expected gain from infringement outweighs the expected cost of 

punishment. 

The expected gain can include both direct financial benefits that result from an infringement (such 

as additional revenue to the business) and indirect benefits by avoiding the costs of engaging in 

activities or investing in systems to comply with legal requirements. This means that non-action 

by a business to avoid breaches, in circumstances where the cost of compliance is high, might be 

a legitimate business response to a legal obligation if the expected cost of punishment for non-

compliance is low. 
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The cost of punishment is simply the likelihood that a breach will be detected and prosecuted by 

the enforcement agency, multiplied by any civil penalty imposed. This means that the deterrence 

power of a civil penalty regime will be influenced by: 

•	 the size of the expected civil penalty that will be imposed as a consequence of an 

infringement; and 

•	 the likelihood of a breach being detected and prosecuted. 

It follows that to increase the deterrence power of a civil penalty regime either an increase to the 

level of civil penalty or an improvement in the effectiveness of enforcement activity and/or 

systems used to investigate and prosecute breaches, is required. 

To determine the circumstances when a civil penalty should be imposed, and the associated 

quantum of any penalty imposed, consideration should be given to: 

•	 the proportionality of the penalty to the seriousness of any consequences arising from an 

infringement (both financial and non-financial); 

•	 the additional costs that complying with the law imposes on the business; 

•	 the difficulty of detecting the breach; and 

•	 the potential for enforcement errors. 

Ensuring that any penalty is proportionate to the consequences is important to ensure that firms 

do not engage in excessive activity to avoid a breach, thereby imposing costs on consumers that 

are not commensurate with the harm arising from a breach. If penalties are set too high for 

specific breaches, then this can create an environment where businesses seek to avoid the 

incurrence of a penalty through both activities within the business, and by not assisting with any 

investigation efforts – increasing the costs of investigation and enforcement. 

That said if penalties are not sufficiently high, then the firm will have a strong incentive to not 

comply, particularly if the likelihood of a breach being detected is low. 

Considering the additional costs incurred by a business to comply with a law is also important 

when determining the quantum of civil penalties. If civil penalties for a breach are lower than the 

costs of complying, it creates an incentive for businesses to not engage in activities to prevent 

non-compliance. 

The difficulty of detecting a breach is also an important consideration when determining the 

quantum of civil penalties. From the perspective of a business, if a breach is hard to detect then 

the expected cost of non-compliance is proportionally reduced as the likelihood of detection and 

successful prosecution is low. This means that a business will have a lower incentive to engage 

in activities to comply with rule requirements, particularly if the cost of complying is itself high. 

Finally, consideration should also be given to the potential for enforcement errors. In many 

instances there is the potential for alternative interpretations to be made of legal requirements 

and so enforcement errors can arise. The risk of imposing penalties in circumstances that are not 

in practice a breach has the potential to inappropriately impose costs on businesses. 

We have focused on the deterrent effect of civil penalties as part of an overall enforcement 

regime for businesses that are required to comply with the National Energy Laws. However, civil 

penalties also influence the decisions of enforcement agencies that are seeking to ensure 

compliance with the laws, through detection and prosecution activities. With a limited 

enforcement budget, it is appropriate for enforcement agencies to engage in activities that 

maximise the overall compliance with the laws. In prioritising effort, enforcement agencies will 

likely consider: 
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•	 the size of the civil penalty that might be awarded; 

•	 the likelihood of success; and 

•	 the costs incurred by the enforcement agency of detection and prosecution as required. 

This means that the size of the civil penalty also influences the decisions of enforcement 

agencies when prioritising effort. When determining the size of the civil penalty, it is therefore 

relevant to also consider any implications for prioritisation of enforcement effort. 

Finally, most enforcement regimes provide for a maximum civil penalty. This is to provide some 

general guidance for both businesses and the enforcement agency as to the bounds within which 

civil penalties can be imposed for specific breaches. In general, where a higher maximum civil 

penalty is available to an enforcement agency and that agency is responsible for setting the level 

of the penalty, it is important for the enforcement agency to provide explicit guidance as to its 

approach to determining civil penalties in specific circumstances. This will likely include setting 

out (amongst other things): 

•	 the principles that will be used to determine the quantum of a particular civil penalty; and 

• the process for determining a civil penalty. 

In summary, civil penalties should be: 

•	 determined taking into account: 

•	 the economic gains to the individual or firm, or costs imposed on consumers or 

society, as a consequence of a breach; 

•	 the likelihood of being detected; and 

•	 the implications for prioritisation of enforcement effort; 

•	 higher for breaches that lead to either large economic benefits to the business 

undertaking the breach, or lead to large economic costs on consumers or society; and 

•	 lower for breaches that lead to small or no economic benefits or costs. 

Ultimately, any civil penalty regime should provide sufficient flexibility to ensure that appropriate 

civil penalties are imposed given the circumstances of a particular breach. 

Comparator regimes and adequacy of current civil penalties as a deterrent 

The comparator regimes described in section 6.4 above suggest a number of high level 

observations: 

•	 the maximum civil penalties applying in the United States and United Kingdom are 

considerably higher than those applying in New Zealand, Western Australia and within 

the National Energy Laws; 

•	 the United States and United Kingdom provide a single civil penalty maximum, and so do 

not provide different civil penalty maximums according to whether the civil penalty 

provision relates to competition in the market, or is a general market rule; 

•	 the New Zealand framework provides different maximum civil penalties depending on 

whether the breach is competition related, a general code breach, or related to a failure to 

supply; and 

•	 the maximum penalties within the National Energy Laws are lower than all of the 

international examples considered. 
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Similarly, leaving aside the rebidding penalties, significantly higher maximum penalties apply 

under other Australian regulatory regimes. For example, the ACCC may seek court-ordered civil 

penalties of up to $1.1 million for a body corporate and $220,000 for an individual.
157

 ASIC may  

seek court-ordered civil penalties of up to $200,000 for individuals, and $1 million for 

companies.
158 

However, while these comparisons suggest that the current maximum civil penalties applying to 

the National Energy Laws may be inadequate, this analysis is not sufficient to conclude that the 

current penalties do not provide a sufficient deterrence. To assess whether the current maximum 

civil penalties provide a sufficient deterrence requires consideration of: 

•	 the particular factual circumstances of the National Energy Law provisions subject to a 

civil penalty; 

•	 the range of potential economic benefits or detriment to consumers that could arise from 

a breach of the provisions subject to a civil penalty; and 

•	 the likelihood that a breach will be detected and enforcement action taken. 

It is beyond the scope of this review to quantify the potential economic consequences of 

breaches of all of the civil penalty provisions in the National Laws, or to investigate the 

effectiveness of the current enforcement activity to assess the likelihood of a breach being 

detected. That said the analysis below provides some illustrative examples of the economic 

consequences of possible civil penalty provision breaches to guide our assessment. 

Illustrative examples of the economic benefits of civil penalty provision breaches 

Not Following Dispatch Orders 

Under rule 4.9.8(a) of the NER, all registered participants must comply with AEMO dispatch 

orders unless doing so would be hazardous to public safety or risk damaging equipment in the 

participant’s reasonable opinion. AER can determine with 100 per cent certainty whether a 

registered participant has violated a dispatch order, as electricity output of each generator is 

measured at each dispatch interval. 

Assume a generator chooses not to follow a dispatch order for two 30-minute trading intervals. 

Table 6 sets out the additional spot market revenue that would be earned by the generator 

depending on the prevailing spot market settlement price and the plant size. 

Table 6: Illustrative Financial Gain from Not Following Dispatch Orders for a 1 Hour 

Interval 

Spot Price 

$/MWh 

$50 

50MW 

$2,500 

Plant Size 

100MW 

$5,000 

150MW 

$7,500 

$500 $25,000 $50,000 $75,000 

$1,000 $50,000 $100,000 $150,000 

$13,100 $655,000 $1,310,000 $1,965,000 

157 ACL, s224.
	

158 Corporations Act 2001 (Cth), s1317G.
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This example highlights that for any price above $1,000 the generator has an incentive to 

disobey dispatch orders for any plant greater than 100MW, for an hour, because the financial 

gains would exceed the maximum penalty. However, at prices below $1,000 there is a reduced 

incentive as the financial gains would not exceed the current maximum civil penalty. 

Now assume a generator chooses not to follow a dispatch target for one 30 minute dispatch 

interval. The financial gains are set out in Table 7. 

Table 7: Illustrative Financial Gain from Not Following Dispatch Orders for a 30 Minute 

Interval 

Spot Price Plant Size 

$/MWh 50MW 100MW 150MW 

$50 $1,250 $2,500 $3,750 

$500 $12,500 $25,000 $37,500 

$1,000 $25,000 $50,000 $75,000 

$13,100 $327,500 $655,000 $982,500 

At higher prices there is a financial incentive to not follow dispatch orders even for half the 

quantity and half the length of time of the initial example. Further, this example illustrates that 

when prices are at the market price cap generators will have a financial incentive to not follow 

dispatch orders even for very short intervals. 

($5,000 $1,000) 
×500MW ×1h = $2,000,000

MWh 

Rebidding 

Rule 3.8.22A of the NER requires that a scheduled generator, semi-scheduled generator or 

market participant can only rebid available capacity and daily energy constraints in good faith. If 

it is found that the generator or market participant has rebid for any other reason, then the courts 

can impose on the offending participant a civil penalty up to $1,000,000, plus $50,000 for each 

day the breach continues. As noted in section 6.3(d) only one rebidding case has been bought 

before the courts by the AER to date, and the generator was found not to have contravened 

clause 3.8.22A. 

Assume a generator has 1000 MW of capacity – 50 per cent of which is not currently contracted. 

This means that the generator is paid at the settlement price for every megawatt above 500MW  

that is generated. 

Now assume that the generator believes as a consequence of market circumstances that it will 

be the marginal supplier of energy during a forthcoming period, and so it rebids its generating 

capacity up to $5000/MWh for two dispatch intervals. Its earlier bid for this capacity was 

$1000/MWh. Under these circumstances, the additional spot market revenue would be: 

In this illustrative example the expected benefit from rebidding is greater than the possible 

maximum civil penalty that would be imposed if the generator was found to have breached the 

rebidding provisions. 
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However, the difficulty associated with proving that a generator breached the rebidding 

provisions means that the probability of being investigated and found to have been in breach of 

the rebidding provision is less than one. This means that the expected punishment cost will be 

discounted in line with the probability of being caught. Assuming the probability of being caught 

is 50 per cent then the expected punishment cost from inappropriate rebidding would be 

$500,000 (ie, 0.5 x $1,000,000 the maximum civil penalty). This is well below the expected gain 

of $2,000,000, and so the generator would have an incentive to inappropriately rebid during 

times of high prices and restricted capacity. 

Further, if the circumstances that created advantageous rebidding opportunities were to persist 

for a number of days (say two), then the financial gains to the generator could increase 

significantly (in this example 10 hours of rebidding at a market price of $5,000/MWh would result 

in additional revenue of $20,000,000). 

Whilst these prices may seem high, it is unlikely that a generator would risk rebidding at low 

prices. Even if rebidding only raised the spot market price by $500/MWh, the additional spot 

market revenue per hour would be: 

$500 
× 500MW ×1h = $250,000

MWh 

In this instance, rebidding would only need to occur for four hours in order for the expected 

additional spot market revenue to equal the maximum available penalty. Even at a much lower 

financial gain per MWh, there is still an incentive for this generator to rebid for more than four 

hours, particularly if it believes there is little probability of being fined. 

These illustrative examples support a conclusion that the current maximum civil penalties within 

the National Energy Laws are inadequate, and are unlikely to act as a sufficient deterrent or 

provide appropriate incentives for businesses to invest in processes and activities to avoid 

breaches, in some circumstances. This is because there are potential hypothetical circumstances 

where the expected economic benefits exceed the expected punishment costs given the current 

maximum civil penalties. 

Legal principles 

In relation to legal principles the Guide to Framing Commonwealth Offences provides the most 

useful outline of the considerations that are relevant in setting a civil penalty: 

•	 A maximum penalty should aim to provide an effective deterrent to the commission of the 

offence, and should reflect the seriousness of the offence within the relevant legislative 

scheme. A higher maximum will be justified where there are strong incentives to commit 

the offence, or where the consequences of the commission of the offence are particularly 

dangerous or damaging. 

•	 Fixed or minimum penalties should be avoided, because: 

•	 fixed or minimum penalties can interfere with the discretion of a court to impose a 

penalty appropriate in the circumstances of a particular case; 

•	 defendants may be less likely to cooperate with authorities if such cooperation 

cannot be reflected in sentencing; and 

•	 industry confidence in an enforcement system directed at industry regulation is 

undermined where less serious cases do not result in lesser penalties. 
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•	 A penalty should be consistent with penalties for existing offences of a similar kind or 

similar seriousness (which should include a consideration of existing offences within the 

legislative scheme and other comparable offences in Commonwealth legislation). 

•	 The maximum penalty that can be imposed on a body corporate should be five times 

higher than the penalty that can be imposed on a natural person (see 4B(3) of the Crimes 

Act 1914 (Cth)). 

•	 In limited circumstances, a specific maximum penalty may not provide a deterrent to the 

commission of the offence due to the higher possible gains that could be made by 

committing the offence. For these offences, it may be appropriate to express a maximum 

penalty as a multiple of the gain that was obtained through a wrong-doing. A penalty as a 

percentage of turnover should generally be avoided because of a lack of connection 

between an organisation's total turnover and the contravening conduct. 

While this commentary from the Guide is directed towards offences, the principles also provide 

useful guidance in relation to civil penalties. 

Options for reform 

The discussion above suggests a range of possible approaches that might be taken to the issues 

for review. These include at least the following options: 

•	 Option 1 - No change: the first is that there is no sufficient justification for change and 

the current maximum civil penalty levels should be retained. 

•	 Option 2 - Uniform increase: the second option is to apply a uniform increase in the 

penalty rate. This option would rely on the view that the current maximum is too low when 

assessed against the maximum levels in comparable regimes and when assessed 

against the potential gains from non compliance, and the likelihood of the breach being 

detected and a penalty imposed, for a range of potential breaches. The fact that the 

uniform higher rate would apply to breaches which, in comparable regimes, would have a 

lower maximum can be addressed by the court's discretion to set the penalty at an 

appropriate rate having regard to the nature of, and financial consequences arising from, 

the breach. 

•	 Option 3 - Graduated scheme: the third option is to re-introduce a graduated maximum 

penalty scheme. This would involve a more qualitative and quantitative assessment of the 

nature of the conduct and its seriousness and potential consequences (including the 

opportunity for gain or harm), when a civil penalty is created. This approach would be 

likely to result in the civil penalty for some provisions being set at a higher level, and the 

penalty for other provisions being set at a lower level. 

•	 Option 4 - Expand the scope for a second level: the fourth option is to expand the 

scope for the higher generator rebidding penalty to apply to other specific identified 

breached that are high impact in terms of the potential for gain, the potential impact on 

the integrity of the market or to cause loss to other market participants or consumers. 

This option would retain the current structure and level of civil penalties, but recognise 

that a limited range of breaches (other than just rebidding) may warrant a higher penalty. 

•	 Option 5 - Tailor maximum to circumstances: the final option is to set the maximum 

penalty not as a fixed amount but by reference to a variable factor that reflects the 

circumstances of the breach. This could involve setting the maximum at a multiple of the 

gain resulting from the breach or a percentage of the turnover of the person engaged in 

the breach, or some other metric reflecting the size of the business. 
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Recommended approach 

As noted at the beginning of this section, the setting of maximum civil penalty levels is complex 

and inevitably contentious. Based on the analysis above, the main factors that suggest a case for 

reform are that the maximum penalty levels available under the National Energy Laws are low by 

comparison with other regulatory regimes, and it is clear that the current levels do not provide an 

adequate deterrent in relation to some kinds of breaches in some scenarios. 

In addition, the current maximum civil penalties were put in place when the wholesale electricity 

market price cap was lower than its current level. Increases in the market price cap influence the 

size of potential gains from breaches of wholesale electricity market civil penalty provisions, and 

so the deterrence effect of the current maximum civil penalties are likely to have declined over 

time. 

At the same time, however, there are a number of factors which temper the view that the penalty 

rates are low or that they are an ineffective deterrent: 

•	 The National Energy Laws civil penalty regime covers a very wide range of conduct and 

applies a uniform maximum penalty (as distinct from the graduated civil penalty scheme 

that applies in other regimes). This means that in some instances the maximum may be 

considered low by comparison with the maximum levels for equivalent conduct under 

other regimes, but in other instances the maximum level may be considered high in 

comparison with the levels that apply to equivalent conduct. 

•	 This uniform approach creates a regime which is simple and flexible in the way it allows 

the enforcement mechanism to be used in a continually evolving regulatory model, with a 

very substantial degree of delegated rule making powers. Under the current energy 

sector institutional and governance arrangements, there is substantial scope for 

governments, regulators, industry participants, users and consumers to initiate changes 

to regulatory requirements in response to experience with the operation of the market. 

The AEMC operates independently of government and has the power to modify the Rules 

subject to existing civil penalty provisions. It can also add to the Rules, and Energy 

Ministers can then designate the new provisions as being subject to a civil penalty by 

amendments to the relevant Regulations. As noted earlier, none of this requires 

legislative intervention or is subject to disallowance by any parliament. On one view the 

cost of the simplicity and flexibility  of this regime is that the maximum penalty levels need 

to be set at a level which is lower than would be possible where there was greater 

parliamentary scrutiny of the rule making process and outcomes. 

•	 While it is possible to identify instances where the maximum penalty available will be low 

by comparison with the potential gain, so that the economic calculus for rational decision 

making would suggest that the penalty does not provide an adequate deterrent, it needs 

to be recognised that this is not likely to be the determining factor in actual corporate 

behaviour. Corporate responsibility, culture and reputation are also determinants of 

regulatory compliance, and arguably at least as important as penalty levels. 

•	 The role of civil penalties needs to be considered in the context of other aspects of the 

enforcement regime – in particular those elements that have the potential to result in 

additional sanctions, or which affect the likelihood of enforcement. The level of civil 

penalties being low compared to potential gain in some scenarios may be less of a 

concern if: 

•	 there are other rights of action for recovery of the gain (or of the loss to industry 

participants or consumers), such as private enforcement or an action by the 
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regulator on behalf of persons who suffer loss as a result of the contravention to 

recover compensation; and 

•	 the regulator has effective means of monitoring compliance and the capacity and 

resources to effectively investigate and institute proceedings in respect of 

suspected contraventions. 

Having regard to these considerations, we consider that any changes to current maximum civil 

penalty levels should be moderate. 

In the Draft Report we suggested there were two key deficiencies in the current regime. 

1.		 Need for a second tier 

The first issue was the absence of a higher level of penalty to deal with high impact breaches in 

the wholesale and retail markets. At present, the only provision that can attract a penalty at the 

higher level is a breach of the rebidding provision in the NER. We indicated in the Draft Report 

that we did not consider there to be a strong case for a general, uniform increase in the maximum  

penalty level. However, we suggested that consideration should be given to whether there are 

any other specific provisions, or classes of provisions, that might justify this higher penalty level in 

addition to the rebidding provision. 

On that basis we recommended the fourth option identified above as likely to be the most 

appropriate and balanced response to what is a complex set of competing considerations. 

Option 4 involves expanding the scope for the higher rebidding penalty rate of $1,000,000 to 

apply to other specific identified breaches that are high impact in terms of the potential for gain, 

the potential impact on the integrity of the market or the potential to cause loss to other market 

participants or consumers. This option would retain the current structure and level of civil 

penalties, but recognise that a limited range of breaches (other than just rebidding) may warrant a 

higher penalty. 

In addition, we recommended that the breaches which can attract the higher level of penalty 

should be relatively limited in number and be the subject of parliamentary scrutiny. This last point 

would mean that those civil penalty provisions that are to be subject to a higher penalty level 

should either: 

•	 be contraventions of the NEL, NGL or NERL, for which the relevant Act designates a 

higher penalty; or 

•	 be a provision of a type which the NEL, NGL or NERL authorise by description for a 

higher penalty level (in the same way that the NEL currently authorises a higher penalty 

for a 'rebidding civil penalty', but the NER (rather than the NEL) specifies the rebidding 

rule). 

We  did not seek to identify in the Draft Report specific provisions of the National Laws or Rules 

that should be included in the higher tier. This was because such a recommendation would need 

to be informed by the experience of regulators, regulated entities and energy users with the 

operation of the enforcement regimes to date. Accordingly, we invited stakeholders to comment 

on those provisions of the Laws or Rules which would appropriately be subject to the higher 

penalty level. 

Two submissions responded to this invitation. The AER considered the higher penalty to be 

appropriate for provisions where non-compliance could result in potentially significant financial 

gains for a regulated entity, or for those provisions where a breach could have significant 

consequences on energy supply security or consumers. The AER proposed the following 

non-exhaustive list: 

pjkm A0125744819v9 120361249 8.11.2013		 Page 91 



    

                                                     

•	 the requirement to follow dispatch instructions under clause 4.9.8(a) of the NER; 

•	 the requirement to provide good faith best estimate gas offers (clause 213(2) of the 

NGR); 

•	 provisions relating to disconnection of life support customers (clauses 124(1) and 125(2) 

of the NERR); and 

•	 provisions imposing obligations which directly or indirectly require the maintenance of 

systems and processes. 

The CALC submission advocated that the higher level penalty should apply to all contraventions 

and not only to contraventions of a particular type. 

The balance of submissions which addressed this issue were from industry participants and 

industry bodies. These submissions were generally opposed to the concept of a second tier of 

civil penalty provisions at the higher level. The common theme in these submissions was that the 

Draft Report did not demonstrate the need for higher penalties by reference to an evident failing 

or inadequacy of the current penalty levels, such as by evidence of systematic non-compliance. 

These submissions also emphasised the importance of other factors in promoting compliance, 

including the adverse impacts on reputation and competitive position arising from breach. 

As noted at the outset, a key impetus for this review was the concern raised by consumer groups 

in the NECF consultation process that the civil penalty levels in the NERL were aligned with the 

NEL and the NGL rather than the ACL. This perspective was reiterated in the CALC submission 

to the Draft Report. However, as explained above, the National Energy Laws and ACL 

enforcement regimes are not directly comparable – this is both because of the wide range of 

conduct subject to the National Energy Laws as compared with the ACL and the tiered approach 

to the setting of civil penalty amounts under the ACL. 

Appendix 9 sets out the existing civil penalty levels under the ACL and the provisions of the ACL 

which are subject to them. Although it is difficult to define precisely the characteristics of those 

provisions falling within the highest tier, they generally involve a high degree of moral culpability 

and intent. 

Examples include: 

•	 the prohibitions on engaging in unconscionable conduct; 

•	 the prohibitions on making false or misleading representations or engaging in false or 

misleading conduct; 

•	 the prohibition on offering any rebate, gift, prize or other free item with the intention of not 

providing it; 

•	 the prohibitions on bait advertising and sending, or asserting a right to payment for, 

unsolicited goods; 

•	 the prohibitions on harassment or coercion; and 

•	 the prohibitions on the supply of products that do not comply with safety standards.
159 

Those provisions can be compared with the provisions of the NERL and NERR that constitute 

civil penalty provisions, which are set out in Appendix 7 (Part 3) and Appendix 8 (Part 3), 

respectively. Many of these provisions are procedural or operational in character or relate to the 

performance of obligations that are incorporated in retail contracts. 

159 See ACL ss20(1), 21(1), 29, 30(1), 32(1), 32(2), 33, 34, 35, 37, 39, 40, 43, 50, 106, 107. 
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Examples from the NERL include: 

• the obligation to make a standing offer to small customers; 

• publication of standing offer prices; 

• adoption and publication of a form of standard retail contract; 

• compliance with the terms and conditions of a standard retail contract; 

• the requirement to obtain explicit informed consent for certain transactions; 

• the requirement to develop a customer hardship policy and have it approved by the AER; 

• the requirement to offer and apply payment plans; and 

• the requirements to provide standing offer and market offer prices to the AER.
160 

This is not to say that there may not be some provisions in the NERL or NERR that warrant a 

higher penalty level, but that for the reasons already given it would be detrimental to the civil 

penalty regime as a whole to apply a general increase to the higher tier to all provisions. 

As suggested in the AER's submission, the provisions relating to disconnection of life support 

customers (NERR ss124(1) and 125(2)) may well be an appropriate category that warrants the 

higher penalty level, as a means of incentivising retailers and distributors to invest in systems and 

processes to ensure these requirements are met. However, this suggestion would benefit from 

further stakeholder consultation. The same applies to the other provisions proposed by the AER 

as being appropriate for the higher penalty tier (which we note the AER refers to as a 

non-exhaustive list). 

On the basis of the submissions received and our further consideration of this issue, we remain 

inclined to the view that the enforcement regimes would be enhanced by a limited number of 

additional civil penalty provisions falling into a higher tier. However, the review process has not 

provided a basis for developing a sufficiently robust recommendation concerning the particular 

provisions, if any, that should be included in a higher tier. This is a significantly more complex 

task, requiring further opportunity for stakeholder consultation, then forming a view on whether or 

not there should be a general increase in maximum penalty levels to match those that apply 

under the ACL. 

2. Rebidding civil penalty provision 

The second key issue with the current regime identified in the Draft Report is the concern that the 

existing regime does not provide sufficient confidence in the AER's ability to effectively enforce 

the rebidding rule. There are a number of reasons for this. The first is that the nature of the 

rebidding rule is such that contraventions are inherently difficult to detect and prosecute, 

especially because contravention relies on a demonstration of subjective purpose or intent (ie that 

a particular offer, bid or rebid was not made 'in good faith'). Second, the maximum penalty level is 

manifestly  low by comparison with the potential gains that can be derived from a contravention 

under a range of realistic price scenarios. This has been exacerbated over time by increases in 

the wholesale market price cap, and that trend is likely to continue in the future. When the current 

maximum penalty level was set in 2003 the market price cap was $10,000, whereas the current 

price cap is $13,100. 

These factors combine to suggest that the deterrent effect of the current maximum penalty for the 

rebidding rule is inadequate. However, it is difficult to develop an objective methodology for 

setting a new maximum level that is more appropriate. The difficulty of detection and proof, and 

160 See NERL ss22(1), 23(1), 25(1), 27, 38, 43(2), 42(3)(b), 50(1) and 63. 

pjkm A0125744819v9 120361249 8.11.2013 Page 93 



    

                                                     

the range of potential pricing scenarios, would tend to indicate that some multiple of the current 

maximum is appropriate on a simple economic assessment of the deterrent effect of the penalty. 

There is also the issue that changes in the market price cap in future will tend to erode the impact 

of any increase in the maximum now, and will necessitate further regular reviews. 

For these reasons, we suggested in the Draft Report that a new approach is needed in relation to 

the maximum penalty rate for the rebidding rule. This approach would involve setting the 

maximum by reference to a multiple of the gains derived from the contravention. Such an 

approach has been used in a number of other regulatory environments (see Table 5 above), and 

is well suited to contraventions which rely on subjective intent and which have the potential to 

result in a very wide range of outcomes in terms of the gains that are derived from the 

contravention. 

Following the approach taken in other regimes, we proposed in the Draft Report that the 

maximum  rate be set at the greater of the current fixed maximum of $1 million and a multiple of 

three times the gain derived from the contravention by the person found to have contravened the 

rule. The use of a multiple of the gain is necessary and appropriate in order to provide an 

effective deterrent, given that the likelihood of the penalty being imposed is less than one. A 

multiple of three is commonly used in other regulatory regimes that provide for penalties to be set 

by reference to the quantum of the gain, and we see no reason to depart from this approach.
161 

In responding to this recommendation (as well as in commenting on the previous 

recommendation) industry participants raised concerns that an increase in the level of civil 

penalties will increase compliance risks borne by market participants. This in turn would lead to 

market participants incurring additional operational costs to mitigate those risks, thereby 

ultimately increasing costs for consumers. Concerns were also raised in some submissions about 

the potential difficulties of a court quantifying the gain resulting from a breach. 

The existence of civil penalties ensures that sufficient effort is put into avoiding breaches of the 

identified civil penalty provisions. It is therefore legitimate for civil penalties to increase over time 

as the: 

• financial benefits from breaches in civil penalty provisions increase; and/or 

• financial or non-financial impacts on third parties resulting from a breach increase. 

It follows that any resultant increase in compliance costs is consistent with these increases in the 

financial or non-financial consequences of civil penalty provision breaches. 

In respect of Recommendation 6 to provide a maximum penalty for a breach of the rebidding 

provision being the higher of $1,000,000 (ie, the current maximum) and a multiple of three times 

the total value of the benefits derived from the contravention, in our opinion increasing the penalty 

level for this provision does not affect the risk (ie, the likelihood) of being found to have breached 

the provision, but rather increases the financial consequences resulting from a breach. It follows 

(and as raised in a number of submissions) that a business operating in the wholesale electricity 

market might therefore need to undertake additional action (and so incur additional costs) so as 

to mitigate the increased potential financial consequences if it was found to have breached these 

provisions. 

In our opinion, any increase in mitigation effort by wholesale market businesses is warranted 

given the increased (and increasing over time) costs that might otherwise be borne by consumers 

if businesses were to breach the rebidding provisions, given increases in the market price cap. 

161 In addition to the regimes referred to in Table 5, see the discussion of penalties linked to financial gain in the ALRC Report, 

[26.81] – [26.99]. 
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Importantly, we acknowledge that civil penalties are only part of the incentives faced by 

businesses, and so many businesses are likely to be doing everything possible to prevent 

breaches of the rebidding provisions. In this case, the proposed changes to the rebidding civil 

penalty will not lead to additional mitigation costs and will only serve the reinforce the importance 

of businesses acting in good faith when rebidding within the wholesale market. 

In relation to the concern that it may be a difficult task for a court to determine the gain resulting 

from a breach, we do not see this a material concern. We acknowledge that the task may be 

difficult and complex in some situations, but courts are regularly called on to undertake similarly 

complex quantification tasks. 

For these reasons, we have decided that Recommendation 6 should be retained as part of our 

final recommendations. 

Maintaining the real value of civil penalties 

The discussion above focuses on the appropriateness of current penalty levels in the context of 

the potential gains derived from particular breaches, and in comparison with the levels under 

other regulatory regimes. We have not addressed whether an increase across the board is due, 

to take account of inflation since the penalty levels were first set in 1998 and the $1 million 

maximum penalty was introduced in 2003.
162 

It is usual and appropriate for penalty levels in all legislative and regulatory regimes to be 

reviewed periodically and adjusted to ensure that the real value of the penalties is maintained 

having regard to changing value of money. 

By way of example, most criminal penalties across the Commonwealth statute book are set by 

reference to section 4AA of the Crimes Act 1914 (Cth).
163

 This makes the penalties capable of 

change via a transparent and consistent regulatory mechanism (ie, whenever section 4AA of the 

Crimes Act is amended the penalties under other laws referring to it are automatically updated). 

The last increase of a statutory 'penalty unit' under section 4AA of the Crimes Act 1914 (Cth) 

occurred in December 2012 (from $110 to $170). According to the explanatory memorandum for 

the amendment, the increase 'accommodates changes in the Consumer Price Index since the 

value of the penalty unit was last adjusted in 1997. The 2012 amending legislation also 

introduced a requirement for the review of the value of the penalty unit every three years.
164 

As the maximum penalty level of $1 million under the National Laws has remained the same 

since 2003, and the lower maximum penalty of $100,000 has been in existence for certain 

breaches since the commencement of the National Electricity Market in 1998, we recommend 

that the SCER consider whether a general increase in civil penalties across the National Laws is 

now appropriate. 

162 From the commencement of the National Electricity Market in 1998, penalty levels were separated into Class A, Class B and 

Class C, with a maximum of $20,000, $50,000 and $100,000 respectively. Class D penalties were introduced in 2003 at a 

maximum of $1,000,000 per breach.  Although the graduated penalty scheme was removed in 2005, the highest maximum still 

remains $1,000,000. 

163 For example, the maximum criminal penalty for breaches of certain provisions in the CCA is 600 penalty units (or $102,000) for 

corporations. 

164 Section 4AA(1A) of the Crimes Act 1914 (Cth), introduced in December 2012. 
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Conclusion – Issue 14: 

The existing civil penalty rates are set at a level that will not be a sufficient deterrent to 

contraventions of the National Laws and Rules in some circumstances. However, the civil 

penalty rates apply to a very wide range of provisions across a wide range of legislative 

and regulatory instruments – the current rates are low by comparison with current norms 

in some respects, and high by comparison with current norms in other respects. The 

current approach represents a simple and flexible enforcement regime that can be used to 

support a continually evolving regulatory framework, with a high degree of delegated 

rule-making power. This conclusion supports a model in which a single penalty level at the 

current maximum rate is retained for the majority of contraventions. 

On the basis of this assessment we conclude: 

(a)		 Subject to the conclusions which follow, the current maximum civil penalty rates 

should be retained. 

(b)		 There may be a basis for the higher rate of $1,000,000, which currently applies only 

to rebidding civil penalty provisions, to apply to a limited number of other 

contraventions which involve culpability and intent or have the potential to result 

in significant financial gain or to have significant adverse impacts on other market 

participants or consumers. 

(c)		 An assessment of this issue would require a targeted review, including the 

opportunity for further stakeholder consultation. 

(d)		 The maximum penalty rate for contraventions of the rebidding rule should be set 

by reference to a multiple of three times the gains derived from the contravention 

by the person found to have contravened the rule. 

Recommendation 5: 

The SCER should consider initiating a further targeted review, including the opportunity 

for further stakeholder consultation, to assess whether there are any specific additional 

provisions of the National Energy Laws, Regulations or Rules that should attract the 

higher maximum penalty rate of $1,000,000 for bodies corporate and $200,000 for 

individuals. Such a review may be more appropriate after a period of further experience 

with the operation of the NECF. 

Recommendation 6: 

The NEL should be amended to provide that the maximum penalty for a rebidding civil 

penalty provision is the higher of $1,000,000 (being the current maximum) and a multiple 

of three times the total value of the benefits derived from the contravention by the person 

found to have contravened the provision. 

Recommendation 7: 

The SCER should consider whether this is an appropriate time for a uniform increase in 

civil penalty rates to reflect changes in the value of money since the current penalty rates 

were set. 

6.8		 Infringement notices 

(a)		 Current arrangements 

Under current arrangements the penalty level for regulator infringement notices is $20,000 for 

corporations and $4,000 for individuals. 

pjkm A0125744819v9 120361249 8.11.2013		 Page 96 



    

                                                     

(b)		 Issues for review 

The Discussion Paper identifies the following issue for review arising out of the civil penalty limits: 

Issue 15: Is the penalty level for regulator infringement notices in accordance with current 

norms? 

(c)		 Assessment 

The Guide to Framing Commonwealth Offences sets out the following guidelines for amounts 

payable under infringement notices: 

•	 amounts payable should generally not exceed 12 penalty units ($2,040) for a natural 

person or 60 penalty units ($10,200) for a body corporate; 

•	 the amount payable under a notice for a natural person should be 1/5
th
 of the maximum 

penalty that a court could impose on the person for the relevant offence provision, but not 

more than 12 penalty units ($2,040); 

•	 the amount payable under a notice for a body corporate should be 1/5
th
 of the maximum 

penalty that a court could impose on the body corporate for the relevant offence 

provision; and 

•	 the amount should be a set amount – that is, the officer issuing the infringement notice 

should not have discretion as to the amount required to be paid under the infringement 

notice.
165 

The infringement penalty levels in the National Electricity Laws are consistent with these 

guidelines, except that the amount payable under the National Energy Laws infringement notices 

are higher than amounts recommended in the Guide. 

A comparison with other regimes indicates that the recommendations in the Guide to Framing 

Commonwealth Offences are generally followed, but with exceptions tailored to specific 

circumstances: 

•	 The penalty the ACCC may issue for an infringement notice for a listed corporation is 

generally 600 penalty units ($102,000), 60 units ($10,200) for a non-listed body  

corporate, and 12 penalty units ($2,040) for a natural person. 

•	 The penalty the ACMA may issue for an infringement notice under the Broadcasting 

Services Act is 60 penalty units ($10,200) if the person is a commercial broadcaster or 10 

penalty units ($1,700) in all other cases. Under the Telecommunications Act, penalties 

may be set by the responsible Minister by legislative instrument. 

•	 The penalty ASIC may issue for an infringement notice is 60 penalty units ($10,200) for a 

corporation or 10 policy units ($1,700 for an individual). 

•	 ASIC has separate penalties for infringement notices issued for a breach of the 

continuous disclosure obligations, which are based on market capitalisation (between 

$33,000 and $100,000). 

Our review indicates that there is no single 'norm' for infringement penalty levels, but that the 

National Energy Laws do not materially depart from either the recommended levels or those 

observed in other regimes. 

There were no material issues raised in relation to this assessment in submissions responding to 

the Draft Report. 

165 Guide to Framing Commonwealth Offences, p59. 
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As with the discussion of civil penalties, the discussion above is not directed at the need to 

periodically review penalty levels to address the impact of inflation on the real value of monetary 

penalties. Again, we suggest that the SCER consider whether a general increase in the penalty 

level for infringement notices is appropriate having regard to changes in the value of money since 

the current levels were introduced in 2005. 

Conclusion – Issue 15:
	

The penalty level for regulator infringement notices is within the range of current norms.
	

Recommendation 8:
	

The SCER should consider whether this is an appropriate time for a uniform increase in 

infringement notice penalty rates to reflect changes in the value of money since the 

current penalty rates were set. 

6.9 Additional civil penalty issues 

What criteria should govern which provisions should be prescribed as civil penalty 

provisions? 

During the Stage 1 Consultation process, concern was raised about inconsistencies in the 

specification of provisions liable to a civil penalty between the National Electricity Law and the 

National Gas Law. 

In our opinion, there is merit in developing a common set of principles to be applied to the 

process for deciding whether a provision is subject to a civil penalty. Specifically, we consider that 

in determining whether a provision is subject to a civil penalty, consideration should be given to: 

• the size of any possible economic benefit or detriment that could be caused by a breach 

of the provision; 

• the importance of the provision to the operation of the electricity or gas system; 

• the importance of the provision for the achievement of the objectives of the National 

Energy Laws; and 

• the difficulty in investigation and enforcement of breaches of the provision. 

In general, for those provisions where non-compliance would lead to significant economic 

benefits or detriment, then there should be a presumption that the provision will be subject to the 

civil penalty provisions. Similarly, a provision should be subject to a civil penalty if the provision is 

integral to the operation of the electricity or gas system, or for the achievement of the National 

Laws' objectives. 

In addition, consideration should be given to the difficulty associated with investigation and 

enforcement of breaches, as this will have implications for the effectiveness of any deterrence 

incentive arising from a civil penalty provision. 

Recommendation 9: 

There is benefit in developing a common set of principles to be applied by Energy 

Ministers in determining which provisions of the National Energy Laws and Rules should 

be designated as civil penalty provisions. 

Such principles should include consideration of: 

(a) the size of any possible economic benefit or detriment that could be caused by a 

breach of the provision; 

(b) the importance of the provision to the operation of the electricity or gas system; 
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(c) the importance of the provision for the achievement of the objectives of the 

National Energy Laws; and 

(d) the difficulty in investigation and enforcement of breaches of the provision. 

6.10		 Criminal offences 

(a)		 Current arrangements 

At present the National Energy Laws contain only a very limited number of provisions which 

impose a criminal penalty. 

For example, section 20B of the NEL and section 34 of the NGL impose a $500 penalty for the 

failure to return an identity card to AER. Section 27 of the NEL and section 41 of the NGL impose 

a penalty of $2,000 or $10,000 for obstruction of a person exercising a search warrant. 

Section 28(3) of the NEL and section 42(3) of the NGL impose a penalty of $2,000 or $10,000 for 

failing to comply with a notice to provide information or documents to the AER, or knowingly 

providing false or misleading information in response to such a notice (section 28(4) of the NEL 

and section 42(4) of the NGL). 

A complete list of the provisions which constitute criminal offences under the NEL, NGL and 

NERL is set out in Appendix 10. 

Each of the National Laws also contains relevant interpretive provisions for the purposes of the 

offence provisions
166

 and corporate liability provisions,
167

 which operate in relation to any offence 

provisions nominated under those Laws. 

(b)		 Issues for review – role of criminal offences 

The Discussion Paper identifies the following issue for review arising out of these arrangements: 

Issue 16: Is there a continuing role for criminal offences? 

(c)		 Assessment 

According to the ALRC, the most important feature of the distinction between criminal and non-

criminal contraventions, for both regulators and regulated communities, are the different 

procedures by which they are enforced.
168 

In terms of procedure, the characterisation of a contravention as a criminal offence will: 

•	 place a high burden of proof (beyond reasonable doubt) on the prosecution (as opposed 

to the civil standard of proof, which is a variable standard at or above the balance of 

probabilities);
169 

•	 require the presence of mental elements such as intent; 

•	 apply procedural protections to investigation and prosecution, such as the right to remain 

silent; 

•	 impose greater ethical obligations of candour, fairness and disclosure on the prosecution; 

166 Part 8 of Schedule 2 of the NEL (Offences under this Law) and Part 10 of Schedule 2 of the NGL (Offences under this Law). 

Schedule 2 of the NGL also applies for the purposes of the NERL, see s8 of the NERL. 

167 NEL ss85 and 86; NGL ss288 and 289; NERL ss303-305.  Also refer to table of NEL/NGL/NERL corporate liability provisions and 

section 7.6 below, which discusses the corporate liability provisions in more detail. 

168 ALRC Report, [2.71]. 

169 We note that the civil standard – 'the balance of probabilities' – can rise depending on the seriousness of the offence (see 

Briginshaw v Briginshaw (1938) 60 CLR 336, 362 (per Dixon J). 
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•	 confer a privilege against self-incrimination, a right to silence and protection against 

double jeopardy upon the accused; 

•	 extend the range and severity of sentencing powers, including imprisonment; and 

•	 require a judge to impose the penalties.
170 

The lower standard of proof and procedural protections available in a civil action as opposed to a 

criminal prosecution suggest that regulators will be more able to achieve successful outcomes 

where a civil penalty is imposed. 

Regulatory theorists warn against the over-use of the criminal law in the regulatory area.
171

 The 

ALRC has summarised the arguments against criminalising regulatory contraventions as follows: 

•	 if too many contraventions are called 'criminal', the special nature of the criminal law as 

being reserved for behaviour deserving of moral opprobrium is lost; 

•	 it may account in part for 'regulatory capture' – regulators reluctant to use the full force of 

the criminal law; and 

•	 the use of criminal procedures adds to the cost and complexity of enforcement.
172 

Ultimately, the ALRC suggests that the choice for legislators to make a criminal or civil penalty 

may be the choice between the greater prospect of a successful action against the greater impact 

of a criminal finding.
173 

The table of criminal offences in the National Laws set out in Appendix 10 indicates that the 

majority of criminal offences under the National Energy Laws contain some mental element or 

requirement of intent. For example, the majority of offences relate to a person providing 

information to the AER that the person knows is false or misleading. 

Given the 'mental' element of these offences, it is appropriate that they be retained as criminal 

offences. 

While a few of the criminal offences could also be appropriately dealt with by the imposition of a 

civil penalty instead, we have not identified any justification for change to the current criminal 

offences framework. Most regulatory schemes (such as those administered by the ACCC and 

ASIC) include the possibility of criminal penalties, and the availability of criminal penalties (even 

where they are rarely, if ever, pursued) can act as a strong deterrent. 

There were no material issues raised in relation to this view in submissions responding to the 

Draft Report. 

170 ALRC Report, [2.72]. 

171 ALRC Report, [3.36]. 

172 ALRC Report, [3.37]. 

173 ALRC Report, [3.69]. 
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Conclusion – Issue 16: 

The current regime providing for a small number of criminal offence provisions should be 

retained. 
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7 Legal Architecture and Procedural Matters 

7.1 Introduction 

Chapter 7 examines a range of procedural and architectural provisions that are needed to support 

a robust enforcement framework. The EMRWG is concerned to ensure that the current 

enforcement provisions of the National Energy Laws reflect current best practice. 

This chapter considers whether the current regulatory design for certain aspects of the 

enforcement regime in the National Energy Laws remain appropriate, or whether they need 

updating. The specific aspects of the framework considered are: 

• current arrangements for court proceedings; 

• the civil penalty regime; 

• the infringement notice regime; 

• corporate liability provisions; 

• evidentiary matters; and 

• search warrant provisions. 

The Discussion Paper's Policy Principle 6 states that simple regulatory design solutions are to be 

preferred over more complex arrangements for reasons of transparency for the regulatory 

community and cost of compliance and administration.  

There has been significant work done by the ALRC and the Commonwealth Parliamentary 

Counsel toward standardising the design and drafting of enforcement related provisions. The 

Regulatory Powers Bill was created as part of this work, and is discussed below in relation to 

potential reforms of aspects of the National Energy Laws enforcement framework.  The design 

and operation of other comparable regulatory frameworks, and contemporary regulatory theory, 

are also referred to where relevant. 

7.2 Regulatory Powers (Standard Provisions) Bill 2012 (Cth) 

As stated earlier, the Regulatory Powers Bill is a bill of general application for the enforcement of 

regulatory regimes that other Commonwealth Acts can refer to and trigger. The purpose of the Bill 

is to provide a framework of standard regulatory powers exercised by Commonwealth regulatory 

agencies that include: 

• monitoring and investigation powers; 

• civil penalty provisions; 

• infringement notices; 

• enforceable undertakings; and 

• injunctions. 

The monitoring and investigation powers in the Bill are based on the standard powers that can 

already be found across the statute book.
174

 The powers concerning civil penalties, infringement 

notices, enforceable undertakings and injunctions are simplified versions of many existing powers 

of regulatory agencies, which have been modernised and updated for consistency. 

174 Senate Second Reading Speech, Regulatory Powers (Standard Provisions) Bill 2013, 20 June 2013. 
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Parliament has already acknowledged that in some cases, the powers contained in the Bill will 

not be appropriate or sufficient for some regulatory agencies' requirements.
175

 However, it is 

expected that over time, existing regimes may update part of their current powers to reflect those 

contained in the Bill. 

7.3 Arrangements for court proceedings 

(a) Current arrangements 

Under current arrangements, enforcement proceedings may be brought by the AER in the 

Federal Court or in the Supreme Court of a State or Territory that applies the relevant National 

Law as a law of that jurisdiction.
176 

Enforcement proceedings may be brought by the ERA in the 

Supreme Court of Western Australia. 

Court proceedings may also be initiated for a range of other purposes under the National Laws. 

Judicial review of certain decisions of the AEMC or AEMO may be brought in the Federal Court 

for the Commonwealth applied National Laws, or State/Territory Supreme Courts for the 

State/Territory applied National Laws. Proceedings for judicial review of decisions of the AER 

may be brought in the Federal Court under the Administrative Decisions (Judicial Review) Act 

1977 (Cth).
177 

Finally, private rights of enforcement by persons other than the AER, such as for the recovery of 

moneys owing under the rules or the payment of damages for breach of a conduct provision,  

may be brought in any ‘court of competent jurisdiction’.
178 

(b) Issues for review 

The Discussion Paper raises the following issue for review arising out of these arrangements: 

Issue 17: Do the current arrangements for court proceedings remain appropriate for the 

effective enforcement of the National Energy Laws? 

(c) Assessment 

In our view, the current arrangements for court proceedings remain appropriate for the effective 

enforcement of the National Energy  Laws. So far, the AER has only brought one court 

enforcement proceeding, which was in the Federal Court.
179

 There was no question as to whether 

this was an appropriate forum. 

Similar to those provisions concerning third party actions under the National Energy Laws, under 

the ACL, individuals and corporations can bring private actions in any court of competent 

jurisdiction for contravention of the consumer protection provisions of the Act seeking damages, 

injunctions, or ancillary orders.
180 

The breadth of the term 'court of competent jurisdiction' is appropriate for third party actions, as it 

enables claimants to bring a claim in whatever court is appropriate for the alleged damage or 

claim. 

175 Senate Second Reading Speech, Regulatory Powers (Standard Provisions) Bill 2013, 20 June 2013. 

176 Refer to the implementing Act for the National Laws in each jurisdiction, including the Commonwealth. 

177 Note that judicial review and merits review are outside the scope of this review. 

178 NGL, s233; NEL, s61B; NERL, s293. 

179 See Australian Energy Regulator v Stanwell Corporation Limited [2011] FCA 991, which was an action brought by the AER who 

claimed Stanwell Corporation Limited contravened clause 3.8.22A of the NER by not having a genuine intention to honour an 

impugned rebid. 

180 Refer for example to ss85 and 279 of the ACL. 

pjkm A0125744819v9 120361249 8.11.2013 Page 103 



    

There is no reason to think that any Australian court is more appropriate or qualified than another 

to deal with matters arising under the National Energy Laws that fall within their current 

jurisdiction, and accordingly no reason vary the current arrangements. 

There were no material issues raised in relation to this conclusion in submissions responding to 

the Draft Report. 

Conclusion - Issue 17:
	

The current arrangements for court proceedings remain appropriate.
	

7.4		 Civil penalty regime 

(a)		 Current arrangements 

As outlined in chapter 6, civil penalties are imposed under the National Energy Laws in one of two 

ways. The AER may: 

•	 issue an infringement notice requiring a civil penalty to be paid (not exceeding $4,000 for 

a natural person and $20,000 for a body corporate); or 

•	 initiate proceedings in court for an order requiring a civil penalty to be paid (not exceeding 

$20,000 for a natural person or $100,000 for a body corporate). 

The NGL, NEL and NERL each specify different provisions that may attract a civil penalty for 

breach. 

(b)		 Issues for review 

Issue 18: How might the current regulatory design of the civil penalty regime be 

simplified? 

(c)		 Assessment 

The Regulatory Powers Bill is intended to be the simplest expression of a civil penalty regime, 

applicable across a wide variety of regimes. The key differences between the design of the 

National Energy Laws civil penalty regime and the Regulatory Powers Bill are: 

•	 An application for a civil penalty order under the Regulatory Powers Bill must be made 

within four years of the contravention, compared to six years for the AER. 

•	 The AER enforcement powers require a person to be 'in breach' suggesting the breach 

must be current or ongoing. In contrast, the Regulatory Powers Bill requires a person to 

'have breached' a provision suggesting the breach has already occurred and there is no 

requirement for it to be current or ongoing. 

•	 Unlike the NEL, NGL and NERL there is no provision in the Regulatory Powers Bill for 

ongoing penalties for every day the breach continues. 

•	 In determining the amount of a civil penalty to be imposed, the Regulatory Powers Bill 

expressly allows consideration of whether a person has been found by a court in a 

foreign country to have engaged in similar conduct. In contrast, the National Energy Laws 

allow past conduct to be considered, but do not expressly refer to conduct in a foreign 

country. 

•	 In determining the amount of the civil penalty to be imposed, the NEL, NGL and NERL 

allow the consideration of whether a service provider complied with any relevant 

compliance program. The Regulatory Powers Bill does not consider compliance 

programs. 
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The key differences between the design of the civil penalty regime under the Regulatory Powers 

Bill and the National Energy Laws' civil penalty regime are not matters of 'simplicity.' Rather, the 

differences reflect different substantive requirements. Consequently, harmonising the design of 

the National Energy Laws' civil penalty regime with the Regulatory Powers Bill cannot be justified 

solely on the basis of improving simplicity. Each substantive change needs to be considered on 

its merits. 

•	 Limitation Period: In relation to the first key difference, we do not consider there to be a 

strong case for conforming the 6 year limitation period under the National Energy Laws to 

the 4 year period under the Regulatory Powers Bill. This would be consistency only for 

consistency's sake. Also, we note that the equivalent time period under the ACCC, ASIC 

and ACMA regimes is 6 years. 

•	 Breach language: In relation to the second difference, we do see a case for changing 

the language currently used in the National Energy Laws from 'in breach' to either 'has 

breached' or 'has contravened' (the latter being the language used in the equivalent 

provisions of the ACL and Corporations Act). The current drafting of the National Laws 

provision, if read literally, could limit the ability of the AER to seek court orders, including 

payment of a civil penalty, to situations in which a person is currently in breach of a 

provision. There is clearly no reason in principle to limit the provision in this way, and we 

are confident it is not the intent of the provision. While it is open to argument whether a 

court would interpret the existing provision in the literal way suggested, it is desirable in 

our view for any ambiguity in this respect to be removed, and for the drafting to be made 

consistent with the Regulatory Powers Bill and equivalent regulatory regimes. 

•	 Daily penalties: The provision for daily penalties under the National Laws is an important 

feature of the current regime, providing an incentive for regulated entities to discover and 

cease contraventions when they occur. Accordingly, this provision should be retained. 

We note that the ACCC and ASIC regimes do not provide for a daily penalty for 

continuing breaches, but ACMA is able to issue a daily penalty for continuing breaches 

under the Broadcasting Services Act and Telecommunications Act, as is the case for 

other jurisdictional regulators such as the ERA, FERC and the New Zealand Electricity 

Authority. 

•	 Consideration of conduct in foreign countries: We do not consider the express 

reference to the court being able to consider whether the service provider has engaged in 

similar conduct in a foreign country to be material, and do not see a strong argument for 

amending the National Laws to conform this provision to the Regulatory Powers Bill.  

None of the ACCC, ASIC or ACMA regimes expressly require the court to consider the 

defendant's conduct in a foreign country when imposing a civil penalty.  

•	 Consideration of compliance programs: The existing provision in the National Energy 

Laws that requires the court to consider whether a service provider has complied with any 

relevant compliance program provides an incentive for regulated entities to adopt and 

comply with such programs. This provision is unique to the National Laws, and such a 

consideration is not present in the ACCC, ACMA or ASIC enforcement regimes, although 

these regimes require the court to consider 'all relevant matters' including the nature and 

extent of the contravention, which might arguably encompass adherence to any 

compliance programs. The specific consideration of compliance programs in the National 
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Laws reflects the AER's statutory function of instituting compliance programs,
181

 as well 

as the Laws' broader objective to encourage prevention and compliance rather than 

formal enforcement. We do not see a case for removing this provision simply for the sake 

of consistency with the Regulatory Powers Bill. 

Submissions responding to the Draft Report were generally supportive of these conclusions. Two 

submissions (Simply Energy and GDF Suez Australia) suggested that a shorter limitation period 

would be appropriate, and one submission (APA Group) suggested that further consideration 

should be given to the removal of daily penalties for consistency with other regimes. These 

submissions did not present arguments that challenged the reasons supporting the conclusions 

arrived at in the Draft Report. 

Conclusion - Issue 18: 

There are no clear areas in which the civil penalties regime can or should be simplified by 

comparison with the Regulatory Powers Bill or other regimes. However, the drafting 

should be clarified to ensure that the AER may bring proceedings for recovery of a civil 

penalty in respect of past breaches of the National Laws and Rules, and not only in 

circumstances where there is a subsisting breach. 

Recommendation 10: 

Section 61(1) of the NEL, section 231(1) of the NGL and section 291(1) of the NERL should 

be amended to provide that: 

The Court may make an order, on application by the AER on behalf of the Commonwealth, 

declaring that a person has breached a provision of this Law, the Regulations or the Rules 

that is not an offence provision. 

Corresponding amendments should be made to section 61(2) of the NEL, section 231(2) of 

the NGL and section 291(2) of the NERL. 

(a) Current arrangements 

Under each of the National Energy Laws, the AER may issue an infringement notice on a person 

that the AER has reason to believe has breached a civil penalty provision, requiring a penalty to 

be paid (not exceeding $4,000 for a natural person and $20,000 for a body corporate). 

According to each of the National Energy Laws, an infringement notice must provide particulars 

such as the date, time and place of the alleged breach, the infringement penalty for the alleged 

breach, and the manner in which the infringement penalty may be paid.
182

 The notice must also 

state that the person is entitled to disregard the notice and defend any proceedings in court. 

The AER may not initiate proceedings in respect of the breach unless the time for payment has 

expired or the AER has withdrawn the infringement notice. No proceedings may be taken by the 

AER against a person on whom an infringement notice was served in respect of an alleged 

breach of a relevant civil penalty provision if the infringement penalty is paid by the addressee 

and accepted by the AER. Payment of an infringement notice is not to be taken to be an 

admission of liability. 

7.5 Infringement notice regime 

181 Refer to NEL, s15(1)(eb) and NGL s27(1)(g), which states that a function of the AER is to approve compliance programs of 

service providers relating to compliance with the National Laws. There is no direct equivalent provision in the NERL, although it is 

implicit in that Act that this is a function of the AER. 

182 NEL, s75; NGL, s278; NERL, s308. 
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The infringement notice regime is discussed in further detail in section 4.3 above. 

(b)		 Issues for review 

The Discussion Paper raises the following issue for review in relation to these arrangements: 

Issue 19: Is the current design of the infringement notice regime in accordance with other 

comparable regimes? 

(c)		 Assessment 

For the most part, the current design of the infringement notice regime is in accordance with other 

comparable regimes.  The consistent features of infringement notices schemes across regulatory 

regimes (including the National Energy Laws) are: 

•	 the infringement notice penalty is always considerably smaller than what a court could 

impose; 

•	 there is a 12 month time limit for the issuance of the notice;
183 

•	 recipients have not less than 28 days within which to comply with a notice; 

•	 if the infringement notice is paid within the requisite time period, the liability for the alleged 

contravention is discharged and proceedings may not be brought; and 

•	 a person is not regarded as having contravened a provision or having been convicted of 

an offence merely because of payment of an infringement notice. 

The key differences between the energy laws infringement notice regime and other comparable 

regimes (including the Regulatory Powers Bill) are: 

•	 Grounds to issue notice: the AER may serve an infringement notice under the National 

Energy Laws when it has reason to believe that a person has breached a civil penalty 

provision. Conversely, under the Regulatory Powers Bill and those schemes 

administered by ACMA, the ACCC and ASIC, the regulator must have reasonable 

grounds to believe that a person has contravened a provision subject to an infringement 

notice, before issuing the notice.
184 

•	 Start date of the 12 month time period: the AER must issue an infringement notice 

within 12 months of the date on which the AER forms a belief that there has been a 

breach of a civil penalty provision.  Conversely, the ACCC, ACMA, ASIC and hypothetical 

regulator in the Regulatory Powers Bill must give an infringement notice within 12 months 

of the day on which the contravention is alleged to have taken place. 

•	 Contents of infringement notice: The Regulatory Powers Bill sets out a more 

comprehensive list of what must be included on an infringement notice.  The Bill requires 

more information around the administration of the infringement notice including details of 

how the notice can be withdrawn and the inclusion of a statement that the payment is not 

an admission of guilt.
185

  Each of the comparable regimes specify matters which must be 

183 Under some regimes, infringement notice officers must issue a 'formal warning' where they have reasonable grounds to believe 

that a person has contravened a designated infringement notice provision, before an infringement notice can be issued – see BSA, 

s205XA. However, this is unusual. 

184 The ALRC Report also recommends that before an infringement notice may be issued, the regulator should have 'reasonable 

grounds' to believe that the alleged offence of contravention has been committed, refer to [12.49]. 

185 The ALRC Report also recommends that the notice should set out the right to apply for withdrawal of the notice.  Refer to [12.49]. 
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contained in the infringement notice to varying degrees of detail.
186

 Infringement notices 

issued by ASIC and the ACCC must explain the effect of certain provisions of the ASIC 

Act or Competition and Consumer Act, and include a statement that the penalty is 

payable to the regulator on behalf of the Commonwealth. Only the ASIC Act requires the 

infringement notice to state that the recipient may make written representations seeking 

that the notice be withdrawn, and none of the comparable regimes require the notice to 

state that payment is not an admission of guilt. 

•	 Ability to apply for an extension: The Regulatory Powers Bill sets out an express 

mechanism by which a person may apply to have the period for payment of the 

infringement notice penalty extended, whereas the National Energy Laws do not.  The 

provisions for infringement notices issued by the ACCC, ACMA or ASIC also do not 

require infringement notices to state whether or how a person may apply to have the 

period for payment extended. 

•	 Specific withdrawal mechanism: The Regulatory Powers Bill expressly states that a 

person to whom an infringement notice has been given may make written representations 

to the regulator seeking the withdrawal of the notice, and that the regulator must take into 

account any written representations, whether the court has previously imposed a penalty, 

the circumstances of the infringement notice, and whether the person has paid an earlier 

penalty notice for the same or substantially the same conduct.  While the withdrawal of a 

notice is permitted by the AER under the National Energy Laws, the energy laws do not 

contain this level of detail.
187

 The withdrawal of notices is also permitted under the 

ACCC, ACMA and ASIC regimes, but like the National Energy Laws, their governing acts 

do not specify any considerations the regulator must take into account in withdrawing the 

notice. 

•	 Structure of infringement notice provisions: As discussed earlier in section 4.3(d), 

some regimes are structured so that provisions are identified as either infringement notice 

provisions or (court-ordered) civil penalty provisions.  For example, the Broadcasting 

Services Act (administered by ACMA) nominates court-ordered civil penalty provisions 

and infringement notice provisions separately. The ASIC Act and Competition and 

Consumer Act also nominate infringement notice provisions and civil penalty provisions 

separately, although some overlap. Conversely, the AER is empowered to issue an 

infringement notice or pursue a civil penalty in court for all penalty provisions, depending 

on what the AER deems appropriate (ie. the same provisions that may give rise to a civil 

penalty may give rise to an infringement notice).  The AER's 'dual ability' is the same as 

the structure in the Telecommunications Act (administered by ACMA).  The Regulatory 

Powers Bill also provides for a 'dual ability' model, stating that infringement notices could 

apply to strict liability provisions or civil penalty provisions, or (like the National Energy 

Laws), to both, depending on what the enacting legislation specifies. 

Despite these areas of difference, some divergence from comparable regimes should be 

tolerated in the context of the National Energy Laws. We consider that the structure of the 

infringement notice provisions (ie, ability to issue infringement notices or apply for civil penalties 

for the same infraction) should be retained for the reasons discussed in section 4.3(d). The 

186 Refer to ASIC Act, s12GXB; Corporations Act, s1317DAE; Broadcasting Services Act, s205Z; Competition and Consumer Act, 

s134B. 

187  The ALRC Report recommends that the alleged offender should have the right to seek to have the infringement notice withdrawn 

by presenting material to the issuing authority demonstrating that the factual basis on which the notice was issued was erroneous, 

refer to [12.49]. 
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contents to be specified in the infringement notice under the National Energy Laws, which 

currently do not specify that a person can apply for an extension of time to pay nor set out a 

specific withdrawal mechanism, should also be retained. It is unnecessary to update the list of 

contents for the sake of consistency with the Regulatory Powers Bill, particularly given the 

Regulatory Powers Bill is more geared towards individual persons receiving infringement notices, 

rather than the large companies who would be the typical recipient of infringement notices under 

the National Laws.  

However, we consider that the start date of the 12 month period for issuing a notice should be 

amended to accord with the Regulatory Powers Bill and comparable regimes, which all provide 

that the notice must be issued within 12 months of the date the alleged contravention took place 

(as distinct from the date the regulator forms a belief that a contravention has occurred). Similarly, 

the basis on which the AER may issue a notice should be amended to accord with the Regulatory 

Powers Bill and comparable regimes, so that the AER must have reasonable grounds to believe a 

person has contravened a law before issuing the notice. This language reflects best practice and 

is a more appropriate test from the perspective of regulated entities than the current wording used 

in the National Laws. 

There were no material issues raised in relation to these conclusions in submissions responding 

to the Draft Report. 

Conclusion – Issue 19: 

The current design of the infringement notice regime is in accordance with other 

comparable regimes in material respects, subject to two exceptions: 

•	 the National Energy Laws allow the AER to issue an infringement notice up to 12 

months after it forms the belief that there has been a breach of a civil penalty 

provision, while comparable regimes impose a limit of 12 months after the 

contravention is alleged to have taken place; and 

•	 the National Energy Laws permit the AER to serve an infringement notice if it has 

reason to believe that a person has breached a civil penalty provision, while 

comparable regimes require the regulator to have reasonable grounds to believe 

that a person has breached a civil penalty provision. 

Recommendation 11: 

The NEL, NGL and NERL should be amended so that they are consistent with the 

Regulatory Powers Bill in relation to: 

•	 the time period within which infringement notices may be issued; and 

•	 the requirement that the regulator must have reasonable grounds to believe that a 

contravention has occurred. 

7.6		 Corporate liability provisions 

(a)		 Current arrangements 

Each of the National Energy Laws contain corporate liability provisions, providing that: 

•	 If a corporation contravenes an offence provision or is in breach of a civil penalty 

provision, each officer of the corporation is taken to have contravened the offence 

provision or the civil penalty provision if the officer knowingly authorised or permitted the 

contravention or breach. 

•	 An officer of a corporation may be proceeded against whether or not the corporation has 

been proceeded against. 
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•	 If an officer or employee of a corporation commits an act in their capacity as an officer or 

employee of the corporation that would, if the act were committed by the corporation, 

constitute a breach of a provision of the NEL/NGL/NERL, the regulations or the rules, the 

corporation is taken to have contravened that provision.
188 

(b)		 Issues for review 

The Discussion Paper raises the following issue for review in relation to these arrangements: 

Issue 20: Do the provisions dealing with corporate liability need to be updated to ensure 

they are in line with current legal standards? 

(c)		 Assessment 

The Draft Report recommended that the corporate liability provisions under the National Energy 

Laws could usefully be updated to align with current legal standards as some aspects of the 

current design are not in accordance with other comparable regimes and do not align with best 

practice. In making this recommendation, the Draft Report suggested that sections 85 and 86 of 

the NEL, sections 288 and 289 of the NGL and sections 304 and 305 of the NERL should be 

repealed and replaced with provisions modelled on certain sections of the Competition and 

Consumer Act. On review we do not consider the wholesale repeal of these sections is 

necessary, as amendments to the existing provisions should achieve alignment with comparable 

regimes and best practice. 

The key differences between the corporate liability provisions under the National Energy Laws 

and those under the Competition and Consumer Act are: 

•	 Under the National Energy Laws, for a corporation to be liable for the employee's action 

the individual must have acted in their capacity as an officer or employee. In contrast, 

under the Competition and Consumer Act the director, employee or agent must have 

acted within the actual or apparent scope of their authority;
189 

•	 Under the National Energy Laws an officer or employee of the corporation must have 

knowingly authorised or permitted a contravention or breach to be held personally liable 

for a contravention or breach by a corporation. This is a form of concurrent direct liability, 

where both the individual and the body corporate may be separately liable as principals in 

respect of the same offence or contravention. Under the Competition and Consumer Act, 

the liability of an individual is expressed as accessorial liability, where an individual will be 

found to have been involved in a contravention if they have aided, abetted, induced, were 

knowingly a party to or conspired with others to effect the contravention.
190

 Despite the 

different modes of imposing liability, the National Energy Laws also contain a separate 

prohibition on 'aiding and abetting,' whereby a person is held to be in breach of a civil 

penalty provision or conduct provision if they 'aid, abet, counsel or procure a breach' or if 

they are 'in any way directly or indirectly knowingly concerned in, or party to, a breach.'
191 

•	 Under the Competition and Consumer Act an individual may be released from liability for 

certain contravening conduct if the individual has acted honestly, reasonably and, having 

188 NEL ss85 and 86; NGL ss 288 and 289; NERL ss 303-305. 

189 Competition and Consumer Act, s84(2); refer also to s12.2 of the Criminal Code, which states that if a physical element of an 

offence is committed by an employee, agent or officer acting within the actual or apparent scope of their employment or within their 

actual or apparent authority, the physical element must also be attributed to the body corporate. 

190 Competition and Consumer Act s75B; refer also to the definition of 'involved' and s224(1) of the ACL. 

191 NEL, s66; NERL s298; NGL, s238. 
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regard to all the circumstances of the case, ought fairly to be excused.
192

 There is no 

such defence available to individuals under the National Energy Laws. 

The ACMA and ASIC regimes have similar provisions to the Competition and Consumer Act. The 

Regulatory Powers Bill does not contain any provisions dealing with corporate liability. 

The ALRC Principled Regulation Report makes a number of recommendations in relation to 

liability of corporations and individuals. Specifically the ALRC Report recommends the following: 

•	 Conduct of an employee, agent or officer of a body corporate that is within the actual or 

apparent scope of their employment, or within their actual or apparent authority, should 

be attributed to the body corporate.
193

  Currently, the National Energy Laws arguably 

impose a lower threshold for concurrent liability of corporations.  To 'act in one's capacity' 

appears to be a broader concept than to act within one's 'actual or apparent authority.' 

Accordingly, it may be easier under the National Laws to attribute the conduct of an 

employee to a corporation than under comparable regimes or as recommended by the 

ALRC. 

•	 Provisions deeming an individual to be personally liable for the conduct of a corporation 

should define the individual as an individual who is concerned in, or takes part in, the 

management of the corporation.
194

 The National Energy Laws currently meet this 

recommendation, as an 'officer' in the relevant sections is defined by reference to section 

9 of the Corporations Act as: 

•	 a director or secretary of the corporation; 

•	 a person: 

•	 who makes, or participates in making, decisions that affect the whole or 

substantial part of the business of the corporation; or 

•	 who has the capacity to affect significantly the corporation's financial 

standing; or 

•	 in accordance with whose instructions or wishes the directors of the 

corporation are accustomed to act; or 

•	 a receiver, administrator, liquidator etc. 

•	 Provisions deeming individuals to be personally liable for the conduct of a corporation 

should require the individual to have known, or to have been reckless or negligent as to 

whether, the conduct would have occurred.
195 

Under the National Energy Laws an officer 

or employee of the corporation must have knowingly authorised or permitted a 

contravention or breach to be held personally liable for a contravention or breach by a 

corporation. The 'aiding and abetting' provisions of the National Laws also require a 

positive act in order for liability to attach to individuals, such as the individual aiding, 

abetting, counselling, or being directly or indirectly knowingly concerned in or party to a 

breach. 

192 Competition and Consumer Act, s85; refer also to s226 of the ACL and s1317S(2) of the Corporations Act, which both contain a 

similar defence for individuals who have acted honestly, reasonably and, having regard to all the circumstances, ought fairly to be 

excused. 

193 ALRC Report, p292. 

194 Ibid, pp324-325. 

195 Ibid, p329. 
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The ALRC concludes that the choice of mechanism by which liability is attributed to an individual 

(whether through concurrent or accessorial, direct or indirect liability) will depend on the 

legislative scheme and its policy objectives.
196

 The ALRC also comments in the context of federal 

law that where it is already provided for in legislation, the liability of individuals should remain 

concurrent with corporate liability. 

Accordingly, we are of the view that the concurrent liability model under the National Energy Laws 

remains appropriate (rather than an accessorial liability framework, as in the Competition and 

Consumer Act and ACL). However, the National Energy Laws do not include two restraints on the 

deeming of liability between corporations and individuals that are present in comparable regimes 

and are recommended by the ALRC: 

•	 firstly, the National Energy Laws should include a defence of the kind provided in the 

Competition and Consumer Act, which removes liability of individuals if the individual has 

acted honestly, reasonably and, having regard to all the circumstances of the case, ought 

fairly to be excused; and 

•	 secondly, the threshold for concurrent liability of corporations and individuals is lower 

under the National Energy Laws than comparable regimes. Only conduct that is within the 

actual or apparent scope of authority of an employee, agent or officer of a body corporate 

(rather than within their 'capacity') should be attributed to the body corporate. 

The corporate liability provisions in the National Energy Laws will be improved if amendments of 

this kind are made. 

Conclusion – Issue 20: 

Some aspects of the corporate liability provisions under the National Energy Laws are 

inconsistent with current legal standards and best practice. These aspects should be 

updated so that they are consistent with corresponding regimes administered by the 

ACCC, ASIC and ACMA and with the recommendations of the ALRC Principled Regulation 

Report. 

Recommendation 12: 

The corporate liability provisions in the National Energy Laws should be amended so that: 

•	 a new provision is included establishing a defence for individuals where they have 

acted honestly and reasonably and ought, having regard to all the circumstances 

of the case, fairly to be excused; and 

•	 section 86 of the NEL, section 289 of the NGL and section 305 of the NERL should 

be amended to provide that if an officer or an employee commits an act that is 

within 'the actual or apparent scope of their authority' (as distinct from being an act 

'within their capacity as an officer or employee', as under the current provisions), 

the corporation is taken to have contravened that provision. 

7.7		 Evidentiary matters 

(a)		 Current arrangements 

Part 6A of the NEL, Part 7 of the NGL and Part 14 of the NERL govern a range of 'evidentiary 

matters' such as the publication of relevant AER decisions on websites, and the weight given to 

evidentiary certificates issued by the AER, AEMC or AEMO. 

These parts provide that: 

196 Ibid, p319. 
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(i)		 For the purposes of the Law, a relevant AER decision or relevant notice that is required to 

be published on a website is taken to be published on that website if: 

(A)		 the relevant decision/notice is published in full on the website; or 

(B)		 notice of making the decision/notice is made on the website and a link to a copy 

of the full version of the decision/notice is provided. 

(ii)		 The date on which the relevant AER decision or relevant notice is published on the 

website is the date notified by the AER on the website as the date of the relevant AER 

decision's or relevant notice's publication (being not earlier than the date on which it was 

first made so accessible). 

(iii)		 In any proceedings under the National Laws, a certificate signed or purported to be 

signed by an AER member, or an SES employee or acting SES employee assisting the 

AER as mentioned in section 44AAC of the Competition and Consumer Act, stating any 

of the following matters is evidence of the matter: 

(A)		 a stated document is one of the following things made, issued, developed, 

prepared, promulgated, served, sent, delivered or given under the Law or the 

Rules: 

(1)		 a decision or determination; 

(2)		 an authorisation; 

(3)		 a general regulatory information order; 

(4)		 a notice, notification, direction or requirement; 

(B)		 a stated document is a copy of a thing referred to in paragraph (A); 

(C)		 on a stated day, a person was or was not given a decision or determination, 

authorised as an authorised person, or served a notice under section 28 or a 

regulatory information notice; 

(D)		 on a stated day, a decision, determination, general regulatory information order or 

relevant notice were published on the AER's website. 

Similar provisions apply to documents issued by AEMO or the AEMC, as well as the NCC and 

relevant Ministers (under the NGL only). 

The NERL also provides that if a notice is published in the South Australian Government Gazette 

under section 238 or 262 of the NER and provides that a Rule commences on a particular day, 

the Rule commences at the beginning of that day. 

(b)		 Issues for review 

The Discussion Paper identifies the following issue for review in relation to these arrangements: 

Issue 21: Do the provisions dealing with evidentiary matters need updating to ensure 

they are in line with current legal standards? 

(c)		 Assessment 

In our view the current provisions dealing with evidentiary matters do not need updating to align 

with current legal standards. There were no material issues raised in relation to this conclusion in 

submissions responding to the Draft Report. 

Section 153 of the Evidence Act 1995 (Cth) provides that a document purporting to be printed by 

authority of the government or administration of the Commonwealth is what it purports to be and 

was published on the day on which it purports to be publish. The effect of section 153 of the 
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Evidence Act appears consistent with the effect of the evidentiary matters provisions under the 

National Energy Laws. 

Moreover, there do not appear to be any equivalent provisions within the Regulatory Powers Bill, 

Competition and Consumer Act, the ASIC Act or the Telecommunications Act, which suggests 

that the evidentiary matter provisions have been specifically tailored to the requirements of the 

National Energy Laws framework. 

Conclusion – Issue 21: 

The provisions dealing with evidentiary matters in the National Energy Laws do not need 

updating to ensure they are in line with current legal standards. 

7.8		 Search warrant provisions 

(a)		 Current arrangements 

In each of the National Energy Laws, a person authorised by the AER may apply  to a magistrate 

for the issue of a search warrant if the person – 

(i)		 believes on reasonable grounds that – 

(A)		 there is or has been or will be a breach of a relevant provision; and 

(B)		 there is or may be a thing or things of a particular kind connected with that breach 

on or in that place; or 

(ii)		 reasonably suspects that – 

(A)		 there may have been a breach of a relevant provision; and 

(B)		 there is or may be a thing or things of a particular kind connected with that breach 

on or in that place.
197 

The magistrate may issue a search warrant authorising an authorised person to enter a specified 

place with 'reasonable and necessary force', in order to search, seize, inspect, examine or record 

an image of anything in the place or connected to the breach.  

The NEL and NGL specify further obligations on the AER concerning the return of seized 

documents or things, and the requirement of authorised officers to announce themselves on 

arrival, where practicable. 

Under the NEL and NGL, it is an offence to obstruct or hinder a person exercising a search 

warrant (the maximum penalty being $2,000 for natural persons and $10,000 for corporations).
198 

   

(b)		 Issues for review 

The Discussion Paper raises the following issue for review in relation to these arrangements: 

Issue 22: Should the search warrant provisions be standardised in line with more modern 

drafting precedents? 

(c)		 Assessment 

The search warrant framework in the Regulatory Powers Bill is modelled on a combination of 

existing search warrant provisions in Commonwealth laws.
199 

197 NGL, s35; NEL, s21; NERL, s309.
	

198 NEL, s27; NGL, s41. 


199 Examples of Commonwealth legislation that use monitoring powers are the Clean Energy Act 2011 (Cth), s23; Customs Act 1901 

(Cth), s214AE; Migration Act 1958 (Cth), s268CI; Gene Technology Act 2000 (Cth) s153. Some examples of Commonwealth 
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In contrast to the single type of search warrant under the National Energy Laws and other 

comparable regimes, the Regulatory Powers Bill provides for two types of warrants: 

•	 monitoring warrants – available to assist in monitoring whether provisions of an Act or a 

legislative instrument have been or are being complied with; and 

•	 investigation warrants – available to assist in gathering material relating to the 

contravention of offences and civil penalty provisions. 

Other key differences between the search warrant powers in the National Energy Laws and 

Regulatory Powers Bill are: 

•	 Monitoring warrants under the Regulatory Powers Bill may be valid for up to 3 months, in 

contrast to the 7 day time limit of search warrants under the National Energy Laws. 

Investigation warrants under the Regulatory Powers Bill are valid for one week.  Search 

warrants executed by the ACCC, ASIC and ACMA are also valid for 7 days only.  

•	 Authorised applicants under the Regulatory Powers Bill must have reasonable grounds 

for suspecting that there is, or may be, evidential material on the premises within 72 

hours, compared to 7 days under the National Energy Laws.  Search warrants executed 

by the ACCC and ASIC are also subject to the requirement that there must or may be 

evidential material on the premises within 72 hours, although ACMA is not subject to such 

a time limit under the Telecommunications Act. 

•	 The details required to be included on a Regulatory Powers Bill investigation warrant are 

more extensive than a search warrant under the National Energy Laws.  The Regulatory 

Powers Bill also sets out specific monitoring and investigation powers compared to the 

AER which simply provides that the AER can monitor and investigate without going into 

any particular detail. The governing acts for the ACCC, ACMA and ASIC also provide 

some more details about the specific investigation powers attached to the warrant, in 

comparison to the National Laws. 

We are not aware of any circumstances where the AER has used its search warrant powers, as 

the AER will usually seek information on a voluntary basis in the first instance. 

Any broadening of the AER's current search warrant powers must be weighed against the need to 

obtain information coercively, where information is not forthcoming on a voluntary basis.  The 

availability of an additional 3 month 'monitoring warrant' could be a useful investigative tool for the 

AER, although the fact that the AER does not routinely rely on its current search warrant powers 

suggests a new power may be rarely used.  We also note that the search warrant provisions 

currently administered by the ACCC, ACMA and ASIC all contain only one type (rather than two 

types) of warrant, which are valid for 7 days only. 

Aside from the question of one or two types of search warrant, the search warrant provisions in 

the Regulatory Powers Bill and comparable regimes are more detailed than the National Laws in 

relation to the administrative mechanics of the search warrant. Nonetheless, we consider the 

current search warrant provisions in the National Laws appear to be adequate. The effect of the 

provisions is broadly consistent with the search warrant powers available to the ACCC, ACMA 

and ASIC. 

There were no material issues raised in relation to this conclusion in submissions responding to 

the Draft Report. 

legislation that use investigation powers are the National Gambling Reform Act 2012 (Cth), s126; Illegal Logging Prohibition Act 

2012 (Cth), s31; Greenhouse and Energy Minimum Standards Act 2012 (Cth), s95. 
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Conclusion – Issue 22: 

The current search warrant provisions in the National Laws remain appropriate and need 

not be changed. 

7.9 AER ability to interview witnesses 

(a) Current arrangements 

The AER's general information gathering powers are outside the scope of this review.  However, 

one specific issue was raised during the Stage 1 consultation. This issue concerns the AER's 

power to obtain information by requiring a person to give oral evidence under oath. 

Under each of the National Energy Laws, the AER is able to issue a notice requiring that a person 

provide 'information' or 'documents' which the AER requires for the exercise of its powers.
200 

The 

person must comply with the notice, or face a penalty of $10,000 for corporations and $2,000 for 

individuals. 

Under comparable regimes, regulators have the power to compel witnesses to submit to a broad 

investigation. For example, section 155(1) of the Competition and Consumer Act empowers the 

ACCC to require a person, by notice in writing, to furnish information, produce documents or 

appear before the ACCC to give evidence under oath. A person who knowingly furnishes 

information or gives evidence that is false or misleading is guilty of a criminal offence punishable 

by conviction of either 20 penalty units or 12 months imprisonment.
201

 Section 155 is the most 

widely used investigative power of the ACCC, although it is generally used to obtain documents 

or information rather than compel witnesses to give oral evidence under oath. 

Section 155 of the Competition and Consumer Act provides: 

155 Power to obtain information, documents and evidence 

(1)		 Subject to subsection (2A), if the Commission, the Chairperson or a Deputy Chairperson has 

reason to believe that a person is capable of furnishing information, producing documents or 

giving evidence relating to a matter that constitutes, or may constitute, a contravention of this 

Act...a member of the Commission may, by notice in writing served on that person, require that 

person: 

(a) to furnish to the Commission, by writing signed by that person or, in the case of a body 

corporate, by a competent officer of the body corporate, within the time and in the manner 

specified in the notice, any such information; 

(b) to produce to the Commission, or to a person specified in the notice acting on its behalf, in 

accordance with the notice, any such documents; or 

(c) to appear before the Commission, or before a member of the staff assisting the 

Commission who is an SES employee or an acting SES employee and who is specified in 

the notice, at a time and place specified in the notice to give any such evidence, either 

orally or in writing, and produce any such documents. 

… 

(3)		 If a notice under subsection (1) requires a person to appear before the Commission to give 

evidence, the Commission may require the evidence to be given on oath or affirmation. For 

that purpose, any member of the Commission may administer an oath or affirmation. 

(3A) If a notice under subsection (1) requires a person to appear before a member of the staff 

assisting the Commission to give evidence, the staff member may require the evidence to be 

given on oath or affirmation and may administer an oath or affirmation. 

200 NEL, s28; NGL, s42; NERL, s206. 
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Similarly, ASIC may require a person to appear before a specified staff member for examination 

on oath and to answer questions, wherever ASIC suspects or believes, on reasonable grounds, 

that a person can give information relevant to a matter that it is investigating, or is to 

investigate.
202 

A failure to comply with the notice to attend an interview may result in a penalty of 

100 penalty units or 12 months imprisonment.
203 

Sections 19 and 21 of the ASIC Act provide: 

19 Notice requiring appearance for examination 

(1) This section applies where ASIC, on reasonable grounds, suspects or believes that a person 

can give information relevant to a matter that it is investigating, or is to investigate, under 

Division 1. 

(2) ASIC may, by written notice in the prescribed form given to the person, require the person: 

(a)		 to give to ASIC all reasonable assistance in connection with the investigation; and 

(b)		 to appear before a specified member or staff member for examination on oath and to 

answer questions. 

… 

21 Requirements made of examinee 

(1) The inspector may examine the examinee on oath or affirmation and may, for that purpose: 

(a)		 require the examinee to either take an oath or make an affirmation; and 

(b) administer an oath or affirmation to the examinee.
	

…
	

(2) The oath or affirmation to be taken or made by the examinee for the purposes of the 

examination is an oath or affirmation that the statements that the examinee will make will be 

true. 

ACMA may also summon a person to attend before a delegate of ACMA to produce documents 

or answer questions under oath, where it is conducting investigations for the purposes of its 

broadcasting, content and datacasting functions (as defined in the Australian Communications 

and Media Authority Act 2005 (Cth)), or as directed by a Minister.
204 

A failure to comply with a 

notice to attend may result in a penalty of 100 units or 12 months imprisonment.
205 

Sections 173 

and 174 of the Broadcasting Services Act provide: 

173 Notice requiring appearance for examination 

For the purposes of an investigation, the ACMA may give a notice in writing to a person summoning 

the person: 

(a) to attend before a delegate of the ACMA named in the notice to produce documents or to 

answer questions; or 

(b) to provide documents or other information to the ACMA;
	

relevant to the subject matter of the investigation.
	

174 Examination on oath or affirmation 

(1) If a person is summoned to attend before a delegate of the ACMA, the delegate may examine 

that person on oath or affirmation and, for that purpose: 

201 CCA ss155(5) and (6A).
	

202ASIC Act s19.
	

203 ASIC Act s63.
	

204 Broadcasting Services Act, ss173 and 174.
	

205 Broadcasting Services Act, s174.
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(a) may require the person to take an oath or make an affirmation; and 

(b) may administer an oath or affirmation to the person. 

(2) The oath or affirmation is to be an oath or affirmation that the statements the person will make 

will be true to the best of the person’s knowledge or belief. 

(3) The delegate may require the person to answer a question that is put to the person at an 

examination and that is relevant to a matter that the ACMA is investigating or is to investigate. 

There are two limitations on the power to interview witnesses under oath which are common to all 

three regulators: 

•	 the regulator must have a reason to believe that the recipient of the notice is capable of 

giving evidence;
206

 and 

•	 the information, documents or evidence sought must relate to a matter that constitutes, or 

may constitute, a contravention of the relevant law that is being investigated. 

Each of the three regulators have different requirements for the procedure of the interview (for 

example, who may be present at the interview, whether the interview must be conducted in 

private etc). However, there are no express limitations on each regulator's use of information 

obtained during an interview under oath, in any of the Competition and Consumer Act, ASIC Act 

or Broadcasting Services Act. It is implicit in each Act that the information provided in an interview 

will be used for the purposes for which the interview was sought, namely being to assist a 

regulator in investigating a possible breach of a relevant law and to reach a view as to whether or 

not a breach has occurred. 

Unique provisions in the Competition and Consumer Act state that: 

•	 section 155 does not require a person to produce a document that would disclose 

information that is the subject of legal professional privilege;
207

 and 

•	 a person is not excused from furnishing information to the ACCC on the ground that the 

information may  incriminate the person or expose the person to a penalty, although the 

answer by an individual to any question asked is not admissible in evidence against the 

individual in any criminal proceedings (except for a criminal breach of section 155 

itself).
208 

Accordingly, information gleaned during an interview under oath can be used as evidence to 

found further enforcement action taken by the regulator, such as the issuance of an infringement 

notice or an application for a civil penalty in court. 

(b)		 Issues for review 

These current arrangements raise the following additional issue for review: 

Issue 23 (new): Should the AER have the power to compel the provision of oral 

evidence under oath? 

(c)		 Assessment 

The introduction of a power to interview persons under oath would enable the AER to more 

effectively fulfil its investigative and enforcement functions. It would provide the AER with a far 

greater ability to investigate contraventions of the National Laws and Rules which include a 

206 Although this is not express in the Broadcasting Services Act, it is implicit from the overall purpose of ACMA's investigative 

powers under the Act. 

207 Competition and Consumer Act, s155(7B). 

208 Competition and Consumer Act, s155(7). 
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mental element, as well as test the accuracy of documentary evidence that is otherwise unclear 

or inconclusive. 

This will give the AER the ability to make a more informed and accurate assessment of whether a 

breach has occurred. This, in turn, will enable it to better assess whether to initiate civil 

proceedings in the first place and, if so, to better frame its case. Such an outcome would avoid 

wasteful litigation as a result of the prospects of success, or the issues in dispute, not being able 

to be properly framed and assessed. 

For these reasons, and because it is consistent with the powers available to regulators in 

comparable regimes, the Draft Report recommended that the AER should be given this power. 

Apart from the AER, submissions responding to the Draft Report generally opposed this 

recommendation. The AER agreed with the recommendation and indicated that the additional 

power would only be used rarely. The AER agreed that the ability to compel evidence under oath 

would enable the AER to more effectively fulfil its investigative and enforcement function by: 

•	 providing the AER with greater ability to investigate contraventions which include a 

mental element and test the accuracy of documented evidence; and 

•	 allowing the AER to make a more informed and accurate assessment of whether a 

breach has occurred and better guide effective enforcement decisions. 

Submissions opposing the recommendation from industry participants and industry bodies 

included the following objections to the AER being given this power: 

•	 the power to interview people under oath is an intrusive power, which should not be given 

unless a clear need for it is demonstrated; 

•	 the power is unnecessary and disproportionate to the evidence presented in the Draft 

Report; 

•	 the obligation to provide oral evidence under oath is a traumatic experience for 

individuals concerned; 

•	 there is an element of unfairness to an industry participant in having members of its staff 

interviewed in an ad hoc way rather than the industry participant being given the 

opportunity to present a structured case; 

•	 the power is detrimental to the good working relationships between the AER and industry 

participants; and 

•	 if introduced, the power should be limited to only certain provisions in the Law with 

maximum potential for detrimental impacts. 

We agree that the power is intrusive and that its use in practice should be limited to serious 

contraventions where there is a demonstrated need for the exercise of the power. However, we 

consider that these concerns are more appropriately addressed through the proper exercise of 

regulatory discretion by the AER rather than by denying it a power. 

The AER is responsible for investigation and enforcement of activity in a significant sector of the 

economy.  Breaches of the National Laws can be serious matters with potentially far reaching 

economic and social consequences. 

Currently, the AER's information-gathering power allows it to require the provision of written 

information and existing documents. There is no express power for the AER to conduct 

questioning in an interview setting, so it must rely exclusively on written documents to assess 

compliance. This will often be inadequate as compared to a power to interview the personnel 

involved in a potential contravention for the following reasons: 
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•	 Information obtained through the current information request process can be highly 

technical and complex. Similarly, 'shorthand' notes may be provided to the AER in 

response to its requests. Giving the AER the ability to question the relevant personnel 

and require an explanation can greatly assist its understanding of, and ability to interpret, 

such information. This could avoid the need for several rounds of written interrogatories, 

or bring to light information that would otherwise not be revealed until trial. 

•	 Written responses to information requests may be subject to editorial supervision. For 

example, where an offence involves a mental element, the response of a decision-maker 

involved in a potential breach may be edited by others who were not personally involved 

in the relevant conduct. This has the potential to create inconsistencies between the 

written responses and the oral evidence that might be given before a court by the 

decision-maker. 

•	 Allowing the AER to question individuals involved in a potential breach would allow it to 

obtain information from those individuals nearer to the time of the conduct in question. As 

such, those individuals would have a clearer memory of the relevant events than they 

would if questioning did not occur until the matter reached trial. 

•	 Further lines of inquiry might develop during oral questioning that can be pursued 

immediately, thereby expediting the AER's information request process. 

Some of these issues are illustrated by comments in the judgment in the Stanwell case referred 

to in section 6.3(d) above.
209

 There the Federal Court highlighted the fact that there were 

differences between the written responses to an information request under section 28 of the NEL 

and oral evidence given by witnesses These inconsistencies would most likely have been clarified 

had the AER been able to directly question the relevant traders rather than being required to rely 

solely on written responses to information requests. In that case, the AER needed to amend its 

pleadings to address these differences. The case could have been run more efficiently had the 

statements of the witnesses been available to the AER as part of its investigation. 

Many agencies have information gathering powers of this kind. In addition to those listed in the 

Draft Report (ASIC, ACMA and ACCC), other agencies have the ability to interview witnesses 

under oath, including the Commonwealth Ombudsman, Australian Tax Office, Medicare, 

Centrelink and the Australian Prudential Regulation Authority. The Australian Sports Anti-Doping 

Authority has also recently been granted the ability to require a person to attend an interview to 

answer questions (though not under oath), recognising that this power is an important part of an 

agency's ability to investigate breaches of the particular law they administer.
210

 Internationally, 

organisations with a similar enforcement role to the AER, such as the Federal Energy Regulatory 

Commission (United States), the Market Surveillance Administrator (Alberta, Canada) and the 

Ontario Energy Board and Market Surveillance Panel each have the power to require information 

to be provided under oath. Ofgem and the New Zealand Electricity Authority also have the power 

to conduct interviews. 

The exercise of the power, as noted, needs to be undertaken with appropriate discretion and in 

accordance with guidelines and principles that are generally observed by regulatory agencies. 

For example, the Administrative Review Council's report entitled 'The Coercive Information-

gathering Powers of Government Agencies' sets out principles for the fair, efficient and effective 

209 Australian Energy Regulator v Stanwell Corporation Limited [2011] FCA 991 (30 August 2011), [349]. 

210 Refer to Australian Sports Anti-Doping Authority Amendment Act 2013 (Cth) as passed by both houses on 24 June 2013. If a 

person fails to attend or refuses to answer questions, they are subject to a civil penalty (section 13D, Australian Sports Anti-Doping 

Authority Act 2006 (Cth). 
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use of information gathering powers by regulators.
211

 These include the principle that, before 

coercive information gathering powers are used, agency officers should consider alternative 

means that could be used to obtain the information sought, and weigh up whether the importance 

of information obtained through the power is justified, having regard to the cost of compliance for 

the notice recipient.
212 

The impact of the grant of the power on regulated businesses and their officers, and the working 

relationships between the AER and regulated entities, will be significantly influenced by the way 

in which the power is exercised by the AER and the statutory protections surrounding it. However, 

these issues go to the design and use of the power, rather than the question whether the power is 

warranted at all. As noted above, having regard to the significant regulatory functions exercised 

by the AER, in our view it is appropriate that it should have access to the power in a similar 

manner to that which applies to other regulators. 

Conclusion – Issue 23: 

The AER should have the power to compel the provision of evidence under oath. This is an 

important investigative tool which is available to other regulators. 

Recommendation 13: 

The National Energy Laws should be amended to give the AER the power to require a 

person to provide information on oath or affirmation where the information to be provided 

relates to a matter that constitutes, or may constitute a contravention of the National Laws 

or Rules. 

211 Administrative Review Council (Australia), 'The Coercive Information-gathering Powers of Government Agencies', 2008. 

212 Ibid, Principle 1 at pxi. 
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Appendix 1: Terms of Reference 

TERMS OF REFERENCE –
	
REVIEW OF ENFORCEMENT REGIMES UNDER NATIONAL ENERGY LAWS
	

Background 

The national energy market framework has undergone substantial reform over the past two 
decades.  With the achievement of most of the major reform milestones, it is timely to review the 
effectiveness of the enforcement regime operating within the newly established national 
regulatory framework comprising the National Electricity Law, National Gas Law, and National 
Energy Retail Law (the National Energy Laws). 

Previous stakeholder feedback has highlighted some concerns with the current enforcement 
regimes. In response, Energy Ministers agreed in June 2010 to a comprehensive review of 
enforcement regimes across all the national energy laws to ensure that the interests of consumers 
continue to be protected, and the integrity of the energy markets is maintained. The review is to 
be undertaken by an independent and suitably qualified consultant. 

The Standing Council on Energy and Resources’ (SCER) energy market reform package, agreed 
by SCER on 23 November 2012 and endorsed by the Council of Australian Governments on 7 
December 2012, requires the completion of this review and the final report delivered to SCER by 
the end of 2013. 

Purpose 

Broadly, the enforcement review must examine whether: 
 the enforcement regimes within the National Energy Laws are operating effectively, and 

represent current best practice; 
	 the regulator is vested with sufficient powers to pursue effective compliance and 

enforcement outcomes, and that the remedies which it may seek are appropriate and 
sufficient; 

 the current quantum of penalties are appropriate and effective in pursuing compliance 
outcomes under the National Energy  Laws; 

 the conduct provisions are effective in encouraging compliance with, or otherwise 
enforcing, bilateral conduct obligations between regulated entities; 

 the benefits or otherwise of extending the right to bring an action for breach of a conduct 
provision to a third party; 

 the avenues for the imposition of a civil penalty remain appropriate; 
 a role for criminal offences remains necessary and appropriate; and 
 the existing arrangements for court proceedings remain appropriate for the effective 

enforcement of the National Energy  Laws. 
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Timing Activity 

Suitably qualified consultant to be engaged and commence the 
review 

By end April/early May 
2013 

Consultant to undertake stakeholder consultation as part of review By end June 2013 

Consultant’s draft report to be provided to EMRWG and other 
stakeholders for comment 

By end July 2013 

Stakeholders to provide comments to consultant on draft report By end August 

Following the consideration of comments from EMRWG and 
stakeholders, consultant to finalise the review through the delivery  
of its final report to EMRWG. 

By end September 2013 

Assessment framework 

Stakeholders / consultation 

Deliverables and timelines 

A Discussion Paper ‘Review of Enforcement Regimes under National Energy Laws’ has been 
developed and approved through the SCER Energy Market Reform Working Group (EMRWG). 
The paper constitutes the assessment framework for this review and is intended to guide a 
suitably qualified consultant in undertaking the review.  It identifies a broad scope of issues and 
questions requiring consideration by the consultant in undertaking the review. 

Public consultation is to occur as part of this review process, including with:
	
- The national energy market bodies (i.e. the Australian Energy Regulator, the Australian 


Energy Market Commission and the Australian Energy Market Operator); 
- EMRWG (including nominated officials from jurisdictions and the Commonwealth); 
- consumer groups; and 
- energy sector representatives. 

The consultant’s draft report is to be made available to these stakeholders for comment to inform 
the final report which is to be approved by  EMRWG. 

19 April 2013 
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Appendix 2: Consultation Process 

Part A: Stage 1 consultation process 

List of organisations invited to participate in the Stage 1 consultation process: 

Department of Trade and Investment, Regional Infrastructure Services (New South Wales) 

Department of Primary Industries (Victoria) 

Department of Energy and Water Supply (Queensland) 

Department of Manufacturing, Innovation, Trade, Resources and Energy (South Australia) 

Public Utilities Office (Western Australia) 

Department of Infrastructure, Energy and Resources (Tasmania) 

Environment and Sustainable Development Directorate (ACT) 

Treasury (Northern Territory) 

Australian Energy Regulator 

Australian Energy Market Commission 

Australian Energy Market Operator 

Economic Regulation Authority (Western Australia) 

Energy Supply Association of Australia 

Energy Networks Association 

Energy Retailers Association of Australia 

National Generators Forum 

Australian Pipeline Industry Association 

Energy Users Association 

Consumer Utilities Advocacy Centre 

Consumer Action Law Centre 

Australia Council of Social Service 

Public Interest Advocacy Centre 

Part B: Stage 2 consultation process 

List of organisations providing written submissions in response to the Draft Report: 

Australian Energy Regulator 

Energy Retailers Association of Australia 

Simply Energy 

Red Energy Pty Ltd 

Momentum Energy Pty Ltd 

Lumo Energy Australia Pty Ltd 

Energy Networks Association 

Australian Pipeline Industry Association 

Australian Pipeline Limited 

Alinta Energy Finance Pty Ltd 
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AGL Energy Limited 

National Generators Forum 

GDF Suez Australia Energy 

Consumer Action Law Centre 

Stop Smart Meters Australia Inc 
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1 Australian Competition and Consumer Commission (ACCC) 

Appendix 3: Summary of Reference Regulatory Regimes 

The ACCC is an independent Commonwealth statutory authority with powers to regulate market 

competition in Australia, and, in particular, to enforce the Australian Consumer Law (ACL). The 

ACCC was established under the Competition and Consumer Act 2010 (Cth) (CCA) and its 

functions are set out in that Act and numerous other Acts including: 

•	 the Airports Act 1996 (Cth); 

•	 the Broadcasting Services Act 1992 (Cth); 

•	 the Copyright Act 1968 (Cth); and 

• the Water Act 2007 (Cth).
	

Under the CCA and the ACL, the ACCC has powers to:
	

•	 commence proceedings for recovery of pecuniary penalties; 

•	 apply for injunctions; 

•	 apply for divestiture orders where the merger provisions have been breached; 

•	 accept and enforce undertakings to alleviate competition concerns; 

•	 obtain evidence, including obtaining a search warrant for search and seizure of premises; 

and 

•	 authorise conduct otherwise prohibited by the CCA where the public benefit outweighs 

any anti-competitive detriment or the public benefit is such that the conduct should be 

allowed. 

These powers are set out in more detail below. 

(a)		 Pecuniary penalty orders 

The ACCC has the power to commence proceedings for the recovery of a pecuniary 

penalty. 

In determining the amount of a pecuniary penalty the Federal Court must have regard to 

all relevant matters including: 

•	 the nature and extent of the act or omission; 

•	 the nature and extent of any loss or damage suffered as a result of the act or 

omission; 

•	 the circumstances in which the act or omissions took place; and 

•	 whether the persons have previously been found by the court to have engaged in 

similar conduct. 

The maximum pecuniary penalty payable by a body corporate depends on the provision 

that has been breached. The maximum penalty allowed by the CCA for breaches of 

certain provisions is the greater of: 

•	 $10 million; 

•	 three times the total value of benefits that have been obtained by the person or 

persons that are reasonably attributed to the act or omission; or 

pjkm A0125744819v9 120361249 8.11.2013		 Page 126 



    

•	 if the total value of benefits cannot be obtained, 10% of the annual turnover of the 

body corporate. 

For any person other than a body corporate the penalty cannot exceed $500,000. 

Under the ACL, the maximum pecuniary penalty also varies depending on which 

provision has been breached. The maximum penalty allowed by the ACL is: 

•	 $1.1 million for a body corporate; and 

•	 $220,000 for a person that is not a body corporate. 

Breaches of some provisions of the ACL attract a much lower maximum penalty. For 

example, the penalty for a breach of s47(1) must not exceed $5,000 for a body corporate 

or $1,000 for a person other than a body corporate. 

It is a defence if the person can establish that a contravention of a pecuniary penalty 

provision was due to a reasonable mistake, reliance on information supplied by another 

person, the act of another person, an accident or some other cause beyond the 

respondent's control and the respondent took reasonable precautions and exercised due 

diligence to avoid the contravention. 

The ACCC may institute a proceeding in the courts for the recovery of a pecuniary 

penalty on behalf of the Commonwealth (s77(1) CCA). The proceeding must be 

commenced within six years after the contravention. 

(b)		 Enforceable undertakings 

The ACCC has the power to accept written undertakings. The undertakings go on the 

public record with companies and individuals generally agreeing to: 

•	 remedy the harm caused by the conduct; 

•	 accept responsibility for their actions; and 

•	 establish, review or improve their trade practices, compliance programs and 

culture (s87B CCA). 

(c)		 Infringement notices 

Infringement notices may be issued where the ACCC believes there has been a 

contravention of an infringement notice provision (s134A(1) CCA). Infringement notice 

provisions are those provisions of the ACL that are deemed by the CCA to be 

infringement notice provisions (s134A(2) CCA). 

The ACCC uses infringement notices when it believes a contravention requires a more 

formal sanction than an administrative resolution but where the matters can be resolved 

without legal proceedings. 

The infringement notice must be issued within 12 months of the day of the contravention. 

Penalties specified under an infringement notice differ depending on which provision is 

breached. The maximum penalty is 600 penalty units for a listed corporation, 60 penalty 

units for a body corporate (other than a listed corporation) and 12 penalty units for a 

person that is not a body corporate (s134C CCA). 

If the infringement notice is paid the liability for the alleged contravention is discharged 

and proceedings may not be brought (s134D(3) CCA). A person is not regarded as 

having contravened the CCA or having been convicted of an offence merely because of 

payment of an infringement notice (s134D(2) CCA). 
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(d)		 Injunctions 

The ACCC may apply for an injunction to the Federal Court. The Federal Court may grant 

an injunction on such term as the Court determines to be appropriate if it is satisfied that 

a person: 

•	 has engaged or is proposing to engage in conduct that constitutes or would 

constitute a contravention of the specified provisions within the CCA; 

•	 is attempting to contravene those provisions; or 

•	 is aiding, inducing or being in any way directly or indirectly knowingly concerned 

in or party to a contravention of those provisions (s80(1) CCA). 

Where the ACCC applies to the Federal Court for an injunction the Court may first grant 

an interim injunction before considering a grant of the injunction (s80(2) CCA). 

The power of the Court to grant an injunction requiring a person to do an act or thing may 

be exercised: 

•	 whether or not it appears to the Court that that person intends to refuse or fail 

again, or to continue to refuse or fail, to do that act or thing; 

•	 whether or not the person has previously refused or failed to do that act or thing; 

and 

•	 whether or not there is an imminent danger of substantial damage to any person 

(s80(5) CCA). 

(e)		 Divestiture Orders 

The ACCC and any other person may apply to the Federal Court for a divestiture order. 

The Court may grant the order if it finds that a person has contravened s50 of the CCA. 

The order requires the person in breach of that section to dispose of all or any shares or 

assets acquired by the person as a result of the contravention (s81(1) CCA). 

A divestiture order may also be granted if the Court is satisfied that a person has acquired 

shares in the capital of a body corporate or assets of another person and clearance or 

authorisation was granted on false or misleading information (s81A(1) CCA). 

(f)		 Evidence gathering powers 

The ACCC has the power to obtain information, documents or require a person to give 

evidence where it believes that person is capable of providing information, documents or 

evidence relating to a matter that constitutes or may constitute a contravention of the 

CCA or other specified acts (s155(1) CCA). The ACCC may require that oral evidence is 

provided under oath. 

A refusal or failure to comply with an ACCC notice or knowingly giving false or misleading 

evidence is an offence. A person found guilty of this offence can be punished by a fine of 

up to 20 penalty units or 12 months imprisonment (s155(6A) CCA). 

(g)		 Authorisation of otherwise prohibited conduct 

The ACCC has the power to authorise conduct that is otherwise prohibited under the 

CCA (s88 CCA). For example, behaviour that would substantially lessen competition. 

Before authorising any such conduct the ACCC must be satisfied that the public benefit of 

the behaviour would outweigh the anti-competitive detriment (s90(7) CCA) or that the 

authorisation of the conduct would result in such benefit to the public that the conduct 
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should be allowed (ss90(8) and (9) CCA). The applicable test depends on the conduct 

involved. 

The ACCC cannot however authorise conduct prohibited under s46 of the CCA, which 

prevents a corporation from misusing market power. 

(h)		 'Community service orders' 

The ACCC may seek a court order directing a person who has contravened certain 

sections of the CCA or ACL to perform a service that is specified in the order for the 

benefit of the community or a section of the community. Such orders are available for a 

breach of a provision of: 

•	 Part IV, IVB or section 95AZN of the CCA (ACL, s86(1), (2)(a), (4)); or 

•	 Chapter 2, 3 or 4 of the ACL (ACL, s246(1), (2)(a)). 

The following are provided in a note in the CCA as examples of community service 

orders: 

•	 an order requiring a person who has made false representations to make 

available a training video which explains advertising obligations under the Act; 

and 

•	 an order requiring a person who has engaged in misleading or deceptive conduct 

in relation to a product to carry out a community awareness program to address 

the needs of consumers when purchasing the product. 

(i)		 'Probation' orders 

The ACCC has the power to apply to a court for a 'probation order' against a person who 

has contravened certain sections of the CCA or ACL (being the same sections referred to 

in paragraph (h) above in the context of community service orders) (CCA, s86C(2)(b); 

ACL, s246(2)(b)). A 'probation order' is defined as an order that is made for the purpose 

of ensuring that a person who has engaged in contravening conduct does not engage in 

the contravening conduct, similar conduct or related conduct during the period of the 

order, and includes an order directing the person: 

•	 to establish a compliance program for employees or other persons involved in the 

person's business; 

•	 to establish an education and training program for employees or other persons 

involved in the person's business; and 

•	 to revise the internal operations of the person's business which led to the person 

engaging in the contravening conduct (CCA, s86C(4); ACL, s246(2)(b)). 

A probation order may be made for a period of no longer than 3 years (CCA, s86C(2)(b); 

ACL, s246(2)(b)). 

(j)		 'Adverse publicity' orders 

The ACCC may apply to a court for an 'adverse publicity order' against a person who has 

been ordered to pay a pecuniary penalty under section 76 of the CCA (CCA, s86D(1)(a)), 

or has contravened certain provisions of the CCA or ACL (CCA, s86D(1)(b); ACL, 

s247(1)(a), (b)). 

An 'adverse publicity order' means an order that: 
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2 Australian Communications and Media Authority (ACMA) 

•	 requires a person to disclose, in the way and to the persons specified in the 

order, certain specified information (CCA, ss86C(2)(c), 86D(2)(a); ACL, 

ss246(2)(c), 247(2)(a)); and 

•	 requires a person to publish, at the person's expense and in the way specified in 

the order, an advertisement (CCA, ss86C(2)(d), 86D(2)(b); ACL, ss246(2)(d), 

247(2)(b)). 

Note that there are two heads of power to make orders of this kind in both the CCA and 

the ACL – one under the heading of "non-punitive orders", and the other under the 

heading of "punitive orders – adverse publicity" – but in each case the orders are 

described in the same terms. 

ACMA is an independent statutory authority with powers to regulate telecommunications, 

spectrum, broadcasting, content and datacasting. ACMA is established under the Australian 

Communications and Media Authority Act 2005, and its functions are set out in that Act, the 

Telecommunications Act 1997 (TA), the Broadcasting Services Act 1992 (BSA) and the 

Radiocommunications Act 1992. 

ACMA's enforcement powers under the BSA include powers to: 

•	 pursue civil penalty orders through the Federal Court; 

•	 accept enforceable undertakings in relation to certain matters; 

•	 seek injunctions from the Federal Court in circumstances where a person has failed to 

comply with requirements relating to the provision of broadcasting services without a 

licence; 

•	 seek injunctions to ensure that an unacceptable media diversity situation or an 

unacceptable three way control situation does not arise; 

•	 issue infringement notices for certain contraventions; 

•	 suspend, cancel or impose additional conditions on a licence issued under the BSA; and 

•	 refer a matter to the Commonwealth Director of Public Prosecutions for criminal 

prosecution. 

ACMA has a similar range of powers under the TA. These powers are discussed in more detail 

below. 

(a)		 Civil penalty orders 

ACMA has the power to seek the imposition of a civil penalty through the Federal Court. 

In determining the amount of a pecuniary penalty the Federal Court must have regard to 

all relevant matters including: 

•	 the nature and extent of the contravention; 

•	 the nature and extent of any loss or damage suffered as a result of the 

contravention; 

•	 the circumstances in which the contravention took place; and 

•	 whether the person has previously been found by a court to have engaged in 

similar conduct under the BSA (s205F(3) BSA). 
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The maximum amount of the civil penalty under the BSA is equal to the pecuniary penalty 

that could have been imposed on the person had they been convicted of an offence 

against the BSA that corresponds to the civil penalty provision (BSA, s205F(4)). Under 

the TA, the maximum amount of the civil penalty is generally $250,000, except for a 

breach of a carrier licence or a breach of service provider rules, which is $10 million (TA, 

s570). 

(b)		 Enforceable undertakings 

ACMA has discretion to accept written undertakings that a person will take action (or 

refrain from taking action) in order to comply with the BSA, a registered code of practice 

made under the BSA, or the TA (BSA, s205W; TA, s572B). ACMA may cancel the 

enforceable undertaking by written notice, or publish it on its website (BSA, s205W(3) and 

(4); TA, s572B(3) and (4)). 

If ACMA considers that the terms of an enforceable undertaking have been breached, it 

may commence proceedings in the Federal Court. The Federal Court may: 

•	 order the person to comply with the undertaking; 

•	 order the person to pay to the Commonwealth a sum up to the amount of any 

financial benefit the person has obtained directly or indirectly that is reasonably 

attributable to the breach; 

•	 order the person to compensate any other person who has suffered loss or 

damage as a result of the breach; or 

•	 make any other order it considers appropriate (BSA, s205X(2); TA, s572C(2)). 

(c)		 Remedial directions 

ACMA has the power to issue directions where certain situations arise (such as 

contravention of a licence condition) (BSA, s121FJB(1); TA, s69(1)), specifying action 

that a person is required to take to ensure that the relevant situation ceases or makes it 

unlikely that it will occur. The legislation does not elaborate on the kinds of remedial 

directions that ACMA might give. 

In certain situations, ACMA has the power to issue formal warnings (TA, ss70, 103), but 

the issue of a warning is not a precondition to the issue of a remedial direction. 

Under the TA, affected parties have a statutory right to seek internal reconsideration by 

ACMA (TA, ss69, 102, 555). There is no equivalent right under the BSA. 

Breach of a remedial direction does not attract additional penalties, but merely the 

penalties associated with the situation that the remedial direction sought to remedy. 

(d)		 Infringement notices 

Infringement notices may be issued by 'infringement notice officers' (ACMA staff 

appointed for that purpose by ACMA (BSA, s205ZE; TA, s572E). Under the BSA, an 

infringement notice may only be issued for a contravention of an infringement notice 

provision. Under the TA, an infringement notice may be issued for contravention of a civil 

penalty provision (ie. the same provisions that may give rise to a civil penalty may give 

rise to an infringement notice). 

Under the BSA, infringement notice officers must issue a 'formal warning' where they 

have reasonable grounds to believe that a person has contravened a designated 

infringement notice provision (BSA, s205XA), before an infringement notice can be 

issued. No formal warning requirement exists under the TA. Under the TA, an 
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infringement notice cannot be given unless 'infringement notice guidelines' (formulated by 

ACMA in a legislative instrument) are in force, and the relevant officer must have regard 

to those guidelines (TA, s572M). In issuing an infringement notice under the BSA, ACMA 

must have regard to the guidelines it is required to formulate by legislative instrument for 

that purpose (BSA, s215(1), (2)). 

An infringement notice must be issued within 12 months after the day on which the 

contravention is alleged to have taken place (BSA, s205Y(2); TA, s572E(2)). 

Penalties specified under an infringement notice issued under the BSA must be equal to 

60 penalty units (if the person is a commercial television broadcasting licensee or a 

subscription television broadcasting licensee) or 10 penalty units (in all other cases) 

(BSA, s205ZA). Under the TA, penalties of up to 18,000 penalty units may be set by the 

Minister (TA, s572G(1), (2)). 

If the penalty is paid, the liability for the alleged contravention is discharged, and 

proceedings may not be brought (BSA, s205ZC(2), (3); TA, s572J(1)). 

(e)		 Injunctions 

ACMA may apply to the Federal Court for an injunction: 

•	 restraining a person from engaging in conduct in contravention of certain 

provisions of the TA or BSA (BSA, s205Q; TA, s564(1) and (3)); and 

•	 requiring the person to do something. 

In the case of the TA, the Federal Court may also issue a performance injunction where a 

person has refused or failed (or is proposing to refuse or fail) to do an act or thing, and 

that refusal or failure is (or would be) a contravention of the TA. 

Where ACMA applies to the Federal Court, the court may first grant an interim injunction 

before considering the application, restraining the person from engaging in conduct of a 

kind referred to in that section (BSA, s205R(1); TA, s565(1)). 

3 Australian Securities and Investment Commission (ASIC) 

ASIC is an independent statutory authority set up as Australia's corporate, markets and financial 

services regulator. ASIC is established under the Australian Securities and Investments 

Commission Act 2001 (Cth) (ASIC Act). 

Under the ASIC Act, ASIC has powers to: 

•	 investigate suspected breaches of the law; 

•	 refer a matter to the Commonwealth Director of Public Prosecutions for criminal 

prosecution, to institute proceedings, or to intervene in proceedings; 

•	 seek civil penalties from the courts; 

•	 disqualify people from managing a corporation and ban people from engaging in credit 

activities or providing financial services; 

•	 issue infringement notices; 

•	 accept enforceable undertakings; and 

•	 seek a court order for corrective disclosure. 
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(a)		 Investigation powers 

ASIC has the power to conduct an investigation where it has reason to suspect there may 

have been a contravention: 

•	 of the ASIC Act, Corporations Act 2001 (Cth) (Corporations Act) or a law 

concerning the management of a body corporate; or 

•	 involving fraud or dishonesty relating to a body corporate, securities or futures 

contract (ASIC Act, s13(1)). 

Once an investigation has begun, the scope is not limited to the particular suspected 

contravention. 

In conducting investigations, ASIC may require people to appear for examination, inspect 

books, require disclosure of information and conduct hearings (Part 3, Divisions 2-4 and 6 

ASIC Act). 

(b)		 Proceedings against offenders 

(i)		 Initiating proceedings 

Where it appears to ASIC, following an investigation or examination, that an 

offence has been committed against the ASIC Act or the Corporations Act and 

the person ought to be prosecuted ASIC may initiate proceedings (ASIC Act, 

s49(2)). In most cases, ASIC refers the matter to the Commonwealth Director of 

Public Prosecutions (DPP), although ASIC can prosecute summary offences on 

its own motion. The DPP decides whether pursuing the case is in the public 

interest. Penalties for breaches include prison terms, court orders and financial 

penalties under both criminal and civil law. 

(ii)		 Initiating proceedings on behalf of an individual 

ASIC can initiate a proceeding in a person's name where it appears to ASIC to be 

in the public interest to recover damages or property for someone who has 

suffered loss (ASIC Act, s50). ASIC requires written consent of individuals, but 

not companies (ASIC Act, s50(c)(d)). 

(iii)		 Intervening in proceedings 

ASIC can intervene in proceedings brought by other people under s1330(1) of the 

Corporations Act. ASIC then assumes all rights, liabilities and duties of a party to 

the proceeding (Corporations Act, s1330(2)). 

(iv)		 Action for damages by individuals 

A person may take action in court against a person who has contravened the 

unconscionable conduct and consumer protection provisions to recover the 

amount of the loss or damage (ASIC Act, s12GF(1)). 

(v)		 Injunctions 

ASIC may seek an injunction where a person engaged, is engaging in, or is 

proposing to engage in conduct that constitutes a contravention of the 

Corporations Act (Corporations Act, s1324(1)). A court may grant an injunction 

restraining the person from engaging in the conduct, and requiring them to do any 

act or thing the court considers appropriate. A private individual may also apply 

for an injunction, provided their interests would be affected by the conduct 

(Corporations Act, s1324(1)). 
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(c) Civil penalty orders 

ASIC may pursue civil penalties for breach of a civil penalty provision by obtaining a 

declaration of contravention from the court (Corporations Act, s1317E(1)). Following a 

declaration of contravention, ASIC may seek a financial penalty or banning order: 

(i) Financial Penalty 

A financial penalty may be up to $1 million for companies and $200,000 for 

individuals (Corporations Act, s1317G). ASIC may enforce the penalty as a civil 

debt (Corporations Act, s1317G(2)) . 

(ii) Banning Order 

A banning order disqualifies a person from managing corporations for a period of 

time (Corporations Act, s206C(1)). The court must be satisfied that the 

disqualification is justified, by considering the person's conduct, and any other 

matters it thinks appropriate (Corporations Act, s206C(2)). 

ASIC also has the power to make a banning order preventing people from providing 

financial services under certain circumstances, including: 

• failing to comply with licence obligations; 

• failing to comply with financial services law; 

• being convicted of fraud; or 

• becoming insolvent. 

(d) Infringement notices 

ASIC has the power to issue an infringement notice in relation to unconscionable conduct 

and consumer protection in financial services where it has reasonable grounds to believe 

that an infringement notice provision has been contravened (ASIC Act, s12GXA(1)). 

The notice must be issued within 12 months of the alleged contravention. 

The maximum penalty ASIC can issue is 60 penalty units for a corporation, or 10 penalty 

units for an individual (ASIC Act, s12GXC). 

If the infringement notice is paid the liability for the alleged contravention is discharged 

and proceedings may not be brought. A person is not regarded as having contravened 

the civil penalty provision or having been convicted of an offence merely because of 

payment of an infringement notice (ASIC Act, s 12GDX(2)(3)). 

(e) Enforceable undertakings 

ASIC has the power to accept written undertakings (ASIC Act, ss 93A and 93AA). ASIC 

does not have the power to compel a person to enter into an undertaking, and a person 

cannot compel ASIC to accept an undertaking. 

The undertaking may only be varied or withdrawn with written consent of ASIC (ASIC Act, 

ss 93A(2) and 93AA(2)). If a person or responsible entity breaches an undertaking, ASIC 

may apply to the court for the court to make further orders (ASIC Act, ss 93A(3)(4) and 

93AA(3)(4)). 

(f) Community service orders 

ASIC may seek a court order directing a person who has contravened certain sections of 

the ASIC Act to perform a service that is specified in the order for the benefit of the 

community or a section of the community (ASIC Act, s12GLA(2)(a)).  Such orders are 
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available in respect of a breach of a provision of Subdivision C, D or E of Division 2 of 

Part 2 of the ASIC Act. 

The following are provided in a note in the ASIC Act as examples of community service 

orders: 

•	 an order requiring a person who has made false representations to make 

available a training video which explains advertising obligations under the Act; 

and 

•	 an order requiring a person who has engaged in misleading or deceptive conduct 

in relation to a product to carry out a community awareness program to address 

the needs of consumers when purchasing the product. 

(g)		 Probation orders 

The ACCC has the power to apply to a court for a probation order against a person who 

has contravened certain sections of the ASIC Act (being the same sections referred to in 

paragraph (h) above in the context of community service orders) (ASIC Act, 

s12GLA(2)(b)). A probation order is defined as an order that is made for the purpose of 

ensuring that a person who has engaged in contravening conduct does not engage in the 

contravening conduct, similar conduct or related conduct during the period of the order, 

and includes an order directing the person: 

•	 to establish a compliance program for employees or other persons involved in the 

person's business; 

•	 to establish an education and training program for employees or other persons 

involved in the person's business; and 

•	 to revise the internal operations of the person's business which led to the person 

engaging in the contravening conduct (ASIC Act, s12GLA(2)(b)). 

A probation order may be made for a period of no longer than 3 years (ASIC Act, 

s12GLA(2)(b)). 

(h)		 Adverse publicity orders 

ASIC may apply to a court for an adverse publicity order against a person who: 

•	 has been ordered to pay a pecuniary penalty under section 12GBA of the ASIC 

Act (ASIC Act, s12GLB(1)(a)); or 

•	 is guilty of an offence under section 12GB of the ASIC Act (ASIC Act, 

s12GLB(1)(b)). 

An adverse publicity order means an order that: 

•	 requires a person to disclose, in the way and to the persons specified in the 

order, such information as specified, being information that the person has 

possession of or access to (ASIC Act, ss12GLA(2)(c), 12GLB(2)(a)); and 

•	 requires a person to publish, at the person's expense and in the way specified in 

the order, an advertisement in the terms specified in, or determined in 

accordance with, the order (ASIC Act, ss12GLA(2)(d), 12GLB(2)(b)). 

Note that there are two heads of power to make orders of this kind in the ASIC Act – one 

under the heading of non-punitive orders, and the other under the heading of punitive 

orders – adverse publicity – but in each case the orders are described in the same terms. 
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4 Commerce Commission and Electricity Authority  (New Zealand) 

Governance and regulation of the gas and electricity markets in New Zealand occurs under a co-

regulation model, with responsibility shared between the Ministry of Economic Development 

(MED) and an independent body in each energy sector. The MED is responsible for making and 

altering regulations and codes. 

The Commerce Commission, established under the Commerce Act 1986 (NZ), acts as the 

regulatory and enforcement agency for competition in markets where there is little or no 

competition.
213

 It undertakes a role similar to that of the Australian Consumer and Competition 

Commission. 

(a)		 Gas 

The Gas Industry Company Limited (GIC) was formed in 2004 as the gas industry body 

responsible for regulating the wholesale market, processing facilities, transmission and 

distribution of gas. The GIC derives its powers under the: 

•	 Gas Act 1992 (NZ) (GANZ); and 

•	 Gas Governance (Compliance) Regulations 2008 (NZ) (Compliance 

Regulations) 

The NZ government is responsible for making the Compliance Regulations, which provide 

for the GIC to monitor and enforce the: 

•	 Gas (Switching Arrangements) Rules 2008 (NZ); 

•	 Gas (Processing Facilities Information Disclosure) Rules 2008 (NZ); 

•	 Gas (Downstream Reconciliation) Rules 2008 (NZ); and 

•	 Gas Governance (Critical Contingency Management) Regulations 2008 (NZ) 

(collectively, the Gas Governance Regulations). 

The monitoring and enforcement structure is divided into three roles: 

(i)		 The Market Administrator that determines whether an allegation of a breach 

raises a material issue, and if it does, refers it to the Investigators (Compliance 

Regulations, s5(1)). The GIC fulfils the role of Market Administrator. 

(ii)		 Investigators who aim to settle the breach allegation, and either refer the 

settlement to the Rulings Panel for approval, or refer matters which cannot be 

settled to the Rulings Panel for a determination.
214 

215 

(iii)		 Ruling Panel that makes a determination on the breach . 

(b)		 Electricity 

The Electricity Authority is the independent electricity industry body that aims to promote 

competition, reliable supply, and efficiency in the electricity market.

The Electricity Authority is responsible for monitoring and enforcing compliance with the: 

•	 Electricity Industry Act 2010 (NZ) (EIANZ); 

213 Commerce Commission New Zealand, The Commission, viewed 5 July 2013, available at http://www.comcom.govt.nz/the-

commission. 

214 Gas Industry Company Limited, Compliance, viewed 5 July 2013, available at http://gasindustry.co.nz/work-

programme/compliance. 

215 Electricity Authority, About Us, viewed 5 July 2013, available at http://www.ea.govt.nz/about-us/. 
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•	 Electricity Industry Participation Code 2010 (NZ) (Code); 

•	 Electricity Governance Rules 2003 (NZ); 

•	 Electricity Governance (Security of Supply) Regulations 2008 (NZ); and 

•	 Electricity Governance (Connection of Distributed Generation) Regulations 2007 

(NZ). 

The Electricity Authority refers breaches of the Code to an independent Rulings Panel for 

a determination. 

The Authority has additional powers under Part 3 of the EIANZ, covering the separation 

of distribution from certain generation and retailing functions, to apply to the NZ High 

Court for: 

•	 a pecuniary penalty (EIANZ, s80); 

•	 an injunction restraining a person from engaging in conduct constituting a breach 

(EIANZ, s 81); 

•	 directions ordering a person to renegotiate an agreement which contravenes the 

EIANZ (EIANZ, s83(1)); and 

•	 binding directions concerning the property, management or administration of a 

business, including directions that a person cease to be a manager (EIANZ, 

s83(2)). 

(c)		 Enforcement powers of the Rulings Panels 

Under both the Code and the Compliance Regulations, the Rulings Panels established to 

determine and resolve breaches have the power to issue the following: 

•	 Public or private warnings or reprimands (GANZ, s43X(1)(d) and EIANZ, 

s54(1)(c)); 

•	 Additional or more stringent record-keeping or reporting requirements (GANZ, 

s43X(1)(b),(c) and EIANZ, s54(1)(a),(b)); 

•	 Civil pecuniary penalties up to $20,000 for a breach of the Gas Governance 

Regulations or the Code (GANZ, s43X(1)(e) and EIANZ, s54(1)(d)). The Rulings 

Panel for electricity may only utilise this sanction on application from the Authority 

(EIANZ, s56(1)). The Rulings Panels must consider a range of factors, including 

the severity of the breach, the impact of the beach on other participants, and 

whether the breach was deliberate or not (s52(3) Compliance Regulations and 

EIANZ, s56(2)); 

•	 Compensation to any person (GANZ, s43X(1)(f) and EIANZ, s54(1)(e)); 

•	 An order to take action to restore compliance (GANZ, s43X(1)(g) and EIANZ, 

s54(1)(f)); 

•	 Terminating or suspending rights of an industry participant (GANZ, s43X(1)(h)); 

•	 Costs orders for the reasonable costs of the investigations or proceedings 

(GANZ, s43X(1)(i) and EIANZ, s54(1)(g)); and 

•	 Interim injunctions (Authority only) (EIANZ, s51(1)(a)). 

Section 54 of the EIANZ provides a maximum pecuniary penalty of $NZ 200,000 for 

breaches of the Code. For breaches of a Code compliance order, record-keeping and 

reporting requirements, or a suspension or termination order issued by the Rulings Panel, 
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5 Office of Gas and Electricity Markets (Ofgem) (United Kingdom) 

the maximum penalty is $NZ 20,000. For failing to supply electricity, the maximum 

penalty is a base rate of $NZ10,000, with a $NZ1,000 per day limit for each subsequent 

day in which electricity is not provided. Similarly, under section 43 of the GANZ, the 

maximum pecuniary penalty the GIC’s Rulings Panel can apply is $NZ20,000. 

For competition-related breaches the general maximum pecuniary penalty the High Court 

can impose, on application from the Authority, for an individual is $NZ 500,000. Within 

this overall maximum, there are specific maximum penalties for particular breaches. For 

example, the maximum penalty for providing a false or misleading use-of-systems 

agreement, discrimination in paying rebates or dividends, failure to disclose information of 

the quantity of electricity sold, or not complying with ‘arm’s-length’ rules, is $NZ200,000 

for every director who knowingly does so. 

The maximum penalty for a body-corporate for competition-related breaches is the 

greater of $NZ10 million, three times any commercial gain resulting from the breach, or, if 

commercial gain cannot be determined, 10 per cent of the corporation’s turnover. 

(a)		 Introduction 

Ofgem is governed by the Gas and Electricity Markets Authority (GEMA), which is an 

independent body tasked with determining strategy, setting policy priorities, and making decisions 

on price controls and enforcement in the gas and electricity markets.
216 

Ofgem carries out the 

work of GEMA, including taking enforcement action within the powers of GEMA. 

GEMA derives its powers under the: 

•	 Gas Act 1986 (UK) (GAUK); 

•	 Electricity Act 1989 (UK) (EAUK); 

•	 Utilities Act 2000 (UK); 

•	 Competition Act 1998 (UK) (CAUK); and 

•	 Enterprise Act 2002 (UK) (Enterprise Act). 

Ofgem focuses on market supervision and regulation to combat breaches of the terms of market 

licences, anti-competitive behaviour and breaches of consumer protection law.
217 

  In addition to 

enforcement of the electricity market regulations, the Authority and Ofgem have concurrent 

powers with the Office of Fair Trading, to enforce competition laws within the electricity market. 

Ofgem is undertaking a wholesale review of their approach to enforcement, assessing 

procedures and policy, in order to 'maximis[e] the impact and efficiency of enforcement work'.
218 

This may result in changes to the regulatory framework. There is no set deadline for the 

completion of this review; some findings will be made available at the end of 2013 or start of 

2014. 

Pursuant to the Acts listed above, Ofgem has enforcement powers allowing it to: 

•	 make a provisional order to require compliance with the GAUK and EAUK (GAUK, s28(2) 

and EAUK, s25(2)), issue interim directions to require compliance with the CAUK (CAUK. 

s35(1)), or apply for an interim enforcement order under the EAUK (EAUK, s218); 

216 Ofgem, About Us, viewed 2 July 2013, available at http://www.Ofgem.gov.uk/About%20us/Pages/AboutUsPage.aspx. 

217 Ibid. 

218 ibid, p2. 
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•	 accept an undertaking from a company to comply with licence conditions under the GAUK 

or EAUK (GAUK, s28(5A)(a) and EAUK, s25(5A)(a)), the consumer protection legislation 

(CAUK, Enterprise Act Part 8 or s31A); 

•	 make a final order to require compliance with the GAUK and EAUK (GAUK, s28(1) and 

EAUK, s25(1)), or issue directions to end an infringement of the CAUK (CAUK, ss 32 and 

33); 

•	 impose a financial penalty on a gas or electricity licence holder (GAUK, s30A(1) and 

EAUK, s27A(1)), or impose financial penalties for intentional or negligent infringements of 

the CAUK (CAUK, s36); 

•	 make a market investigation reference to the Competition Commission (Part 4 Enterprise 

Act); 

•	 decide the outcome of super-complaints (EAUK, s11);
219

 and 

•	 seek an enforcement order from the High Court or County Court for breaches of 

community or domestic infringements (EAUK, Part 8). 

Recently, Ofgem has also been granted new powers by the Department of Energy and Climate 

Change under The Electricity and Gas (Market Integrity and Transparency) (Enforcement etc.) 

Regulations 2013
220 

(EGR) to investigate and enforce breaches of the European Regulation on 

Wholesale Energy Markets Integrity and Transparency
221

 (REMIT). REMIT prohibits insider 

trading and market manipulation in wholesale energy markets. Under REMIT, Ofgem has similar 

enforcement powers to those under the local UK Acts such as the power to impose civil penalties, 

or applications to a court for injunctions. 

(b)		 Scope of Ofgem's enforcement activity 

Ofgem does not have a direct role in disputes between individual consumers and 

companies. It advises consumers to direct their complaints against their energy supplier 

to the company at first instance, and the Energy Ombudsman if they are not satisfied with 

the result. 

The general duty of Ofgem to keep the gas and electricity markets under review allows it 

to consider complaints about the conduct of companies where the conduct may amount 

to a breach of the legislation.
222

 Once Ofgem receives a complaint, it will consider 

whether it has the power to act, whether it is best placed to do so, and whether it is a 

priority matter due to seriousness or potential impact for customers.
223 

Ofgem cannot take action where another regulator is taking action already, such as for 

breaches of the EAUK or CAUK where the Office of Fair Trading takes priority if it 

chooses to act. 

219 A super-complaint is a complaint made in the UK by a state-approved 'super-complainant'/watchdog organisation on behalf of 

consumers, which is fast-tracked by the UK Office of Fair Trading. For a super-complaint to be valid, it has to be about a market 

feature, or combination of features, such as the structure of a market or the conduct of those operating within it, that is or appears to 

be significantly harming the interests of consumers. 

220 SI 2013/1389 The Electricity and Gas (Market Integrity and Transparency) (Enforcement etc.) Regulations 2013 

221 Regulation (EU) No 1227/2011 of the European Parliament and of the Council of 25 October 2011 on wholesale energy market 

integrity and transparency OJ No L 326 

222 Ofgem, Enforcement Guidelines on Complaints and Investigations (June 2012), viewed 2 July 2013, available at 

http://www.Ofgem.gov.uk/About%20us/enforcement/Documents1/Enforcement%20guidelines%202012.pdf, p.1 

223 Ibid, p. 18. 
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Ofgem has a wide range of investigative powers, which allows it to handle complaints and 

come to a decision on whether a sanction is required. 

(c) Powers under the GAUK and EAUK 

Ofgem may not take an action under the GAUK or EAUK where the most appropriate way 

of proceeding would be under the CAUK (GAUK, s30A(2) and EAUK, s27A(2)). The 

decision on breaches, use of enforcement powers, and imposition of penalties are made 

by the Enforcement Committee of GEMA, independent of the Ofgem staff who carried out 

the investigation.
224

 Senior Ofgem staff may exercise delegated authority where the 

penalty recommendation does not exceed £100,000. 

(i) Provisional Orders 

A provisional order may be made where a licence holder is contravening, or likely 

to contravene, a condition or requirement under the Acts, and it is necessary to 

impose the order to prevent loss or damage occurring before a final order can be 

made (GAUK, s28(2) and EAUK, EAUK, s25(2)). 

Provisional orders expire after three months, unless they are subsequently 

confirmed (GAUK, s28(8) and s25(8)). Compliance with a provisional order is 

enforceable in civil proceedings, through an injunction, interdict or any other 

appropriate relief (GAUK , s30(8) and EAUK, s27(8)). The obligation to comply 

with a provisional order creates a duty to any person who would be affected by 

the contravention, which is actionable by the person where it causes loss or 

damage (GAUK, s30(6) and EAUK, s27(6)). 

(ii) Undertaking 

Ofgem may accept an undertaking from a licensee that it will comply with a 

particular licence condition, or accept licence modifications, provided the 

contraventions or apprehended contraventions are of a trivial nature (GAUK, 

s28(5A)(a) and EAUK, s25(5A)(a)). 

(iii) Final Orders 

Where a contravention is ongoing, or likely to occur, Ofgem may make a final 

order to secure compliance (GAUK, s28(1) and EAUK, s25(1)) or confirm a 

provisional order (GAUK, s28(4) and EAUK, s25(4)). 

It must issue a notice which sets out the order, the condition or requirement it 

seeks compliance with, the cause of the contravention, and the time for 

objections or representations to be made (not less than 21 days) (GAUK, s29(1) 

and EAUK, s26(1)). 

Compliance with a final order is enforceable in the same way as with a 

provisional order (GAUK, s30(8) and EAUK, s27(8)). The obligation to comply 

with a final order creates the same actionable right for individuals as with a 

provisional order (GAUK, s30(6) and EAUK, s27(6)). 

(iv) Financial Penalties 

Where the contravention is ongoing or has occurred, Ofgem may impose a 

financial penalty that it considers reasonable in all the circumstances (GAUK, 

224 Ofgem, Enforcement Guidelines on Complaints and Investigations (June 2012), viewed 2 July 2013, available at 

http://www.Ofgem.gov.uk/About%20us/enforcement/Documents1/Enforcement%20guidelines%202012.pdf, p.26 
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s30A(1) and EAUK, s27A(1)). The penalty must not exceed 10 per cent of the 

annual turnover of the licence holder (GAUK, s30A(8) and EAUK, s27A(8)). 

To issue a penalty, Ofgem must issue a notice setting out the amount, the 

relevant conditions, requirements or standards of performance in question, and 

explaining which acts or omissions constitute the contravention, while providing 

21 days for representations and objections (GAUK, s30A(3) and EAUK s27A(3)). 

After the 21 days, Ofgem decides whether to impose, vary or withdraw the 

financial penalty. 

(d) Powers under the CAUK 

Ofgem has the power to address breaches of Chapters I and II of the CAUK, which deal 

with agreements preventing, restricting or distorting competition and the abuse of a 

dominant market position, respectively. 

(i) Issuing Directions 

Ofgem has the power to issue directions including requiring the company to 

modify an agreement or conduct, terminate an agreement or cease the conduct 

(CAUK, ss 32(3) and 33(3)). 

If the directions are not complied with, Ofgem can apply to the court for an order 

requiring the defaulter to remedy the default or make good an undertaking 

(CAUK, s34(1)). 

Ofgem may also issue interim directions, prior to concluding an investigation, 

where it has a reasonable suspicion of an infringement (CAUK, s35(1)) and 

considers it a matter of urgency to prevent damage or protect the public interest 

(CAUK, s35(2)). It may also accept undertakings to take action or refrain from 

taking action as it considers appropriate (CAUK, s31A). 

(ii) Financial Penalties 

Ofgem may impose financial penalties for infringements provided the breach was 

intentional or negligent (CAUK, s36(3)). The amount must not exceed 10 per cent 

of the annual turnover of the company (CAUK, s36(8)). 

Where a penalty is not paid within the required time, Ofgem may recover the 

penalty amount as a civil debt payable under the penalty notice (CAUK, s37(1)). 

(e) Powers under Consumer legislation 

Ofgem also has the power to act under a wide range of consumer protection legislation. 

(i) Market investigation reference to the Competition Commission 

Ofgem has the power to make a market investigation reference to the 

Competition Commission where it suspects, on reasonable grounds, that any 

feature, or combination of features, of a gas or electricity market prevents, 

restricts, or distorts competition in connection with the supply or acquisition of gas 

or electricity (EAUK, Part 4). The Competition Commission then decides the 

outcome and any required action. 

(ii) Super-complaints 

Ofgem has the power to decide the outcome of super-complaints made by 

designated consumer bodies (EAUK, s11) where Ofgem believes that a features 

of a market is (or appears to be) significantly harming the interests of consumers 
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6 Federal Energy Regulatory Commission (FERC) (USA) 

(EAUK, s11(1)). Ofgem has 90 days to outline the action it will take (EAUK, 

s11(2)). 

There are a wide range of possible outcomes arising from a super-complaint 

including enforcement action by Ofgem, a finding that the Office of Fair Trading is 

better placed to handle the complaint, launching a market study, making a market 

investigation reference to the Competition Commission and finding the complaint 

requires no action or to be unfounded, frivolous or vexatious.
225 

(iii) Enforcement order 

Ofgem has the power to seek an enforcement order from the High Court or 

County Court for breaches of various specific consumer protection legislation. 

The court may also make an interim enforcement order (EAUK, s218). 

(iv) Undertaking 

Ofgem may accept an undertaking (instead of applying for an enforcement order) 

that the person will not continue or repeat the conduct causing the infringement, 

not engage in the conduct in the course of business, and not carry out the 

conduct through a body corporate with which they have a special relationship 

(EAUK, s219). The undertaking must be published, and the Office of Fair Trading 

notified (EAUK, s219(5B), (6)). 

As noted earlier, Ofgem has additional powers under REMIT but due to their recent 

introduction, Ofgem is yet to develop practice and policy around the implementation of its 

enforcement powers. 

The regulatory regime administered by FERC has been reviewed only with respect to the 

operation of the civil penalty regime. 

FERC regulates the interstate transmission and sale of energy (electricity, natural gas, 

hydropower and oil) within the United States. Two key offices within FERC, the Office of Energy 

Market Regulation (OEMR) and the Office of Enforcement (OE), are responsible for enforcing 

market regulations and FERC has the power to impose civil penalties. Any civil penalty notice is 

issued directly by FERC, and is not typically issued by the courts. 

The OE has discretion to decide whether to impose a civil penalty for an identified breach. In 

investigations where violations are relatively minor and result in little or no potential or actual 

harm the OE may decide to close an investigation without imposing a civil penalty. However, 

there is no set rule as to whether violation of an operational rule will be subject to a civil penalty. 

Even in the case of minor violations, if there is a pattern of systematic multiple violations, a civil 

penalty may be imposed. 

In determining the quantum of civil penalties, FERC starts with a ‘base penalty’, which is 

determined with reference to the severity of the breach as measured by the ‘violation level’. The 

starting point is a violation level of 6, which equates to an estimated penalty of $US 5,000 or less. 

The violation level is then adjusted according to the specific circumstances of the breach. 

Specifically the violation level for a violation of Commission-approved reliability standards is: 

225 Ibid, p. 9. 
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•	 increased in varying increments of between two and five points based on an assessment 

of the degree of risk and harm, up to a maximum of 26 points, which equates to high risk 

of extreme harm; and 

•	 increased in varying increments of two to six points based on an assessment of the 

extent of loss load caused by the infringement, with zero increase for any lost load less 

than 10 MWh, to an increase of 32 points for any lost load in excess of 10,000 MWh. 

For fraud, anti-competitive conduct and other rule, tariff and order violations, the base violation 

level is still six but is then: 

•	 increased by increments of two as the loss (calculated as actual loss or pecuniary harm 

and intended loss or pecuniary harm), from zero increase for a loss of $US 5,000 or less 

to an increase of 30 points for a loss of more than $US 400 million; 

•	 increased by the greatest of the following: 

•	 increased by increments of two for the volume of gas and electricity involved, 

from an increase by 2 if more than 70,000 MMBtus of natural gas or more than 

10,000 MWh of electricity are involved to an increase of 6 if more than 700,000 

MMBtus of natural gas or more than 100,000 MWh of electricity are involved; 

•	 increased by increments of two based on the length of the violation, with an 

increase of 2 if it continued for more than 10 days to an increase of 6 levels if it 

continued for more than 250 days; 

•	 increased to level 16 if the violation presented a serious threat to market transparency 

and the violation level is less than 16. 

Once the violation level is determined, the violation penalty is determined with reference to the 

Violation Level Penalty Table as set out in the Revised Policy Statement on Penalty Guidelines. 

The base penalty is then determined to be the maximum of the violation penalty, an estimate of 

the pecuniary gain to the organisation from violation, or the pecuniary loss caused by the 

violation. 

This base penalty is then adjusted in line with a ‘culpability score’ that is calculated using a similar 

process to the violation level. The starting point is a base culpability score of five points, and then 

points are added to the score taking account a number of factors, including: 

•	 the organisation’s involvement in and acceptance of responsibility for the breach; 

•	 the company’s history of violations; and 

•	 the extent of compliance with the authorities during the investigation of the breach. 

The culpability score is used to determine the minimum and maximum multipliers, which when 

multiplied by the base penalty level provide the upper and lower bound on the civil penalty. FERC 

then applies its discretion to choose the quantum of the civil penalty, within these minimum and 

maximum bounds. Any departures from these levels must be explicitly authorised by the 

Commission. 

Finally, while the above mechanism provides guidance for a minimum and maximum civil penalty 

to apply to a particular breach, FERC is also subject to an overall maximum civil penalty of $1 

million per day, per violation. 
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7 ERA (Western Australia) 

The regulatory regime administered by ERA has been reviewed only with respect to the operation 

of the civil penalty regime. 

In Western Australia, the National Gas Law is enforced by the Economic Regulatory Authority 

(ERA) and the market rules or market procedures of the Wholesale Electricity Market are 

enforced by the Independent Market Operator (IMO). 

In the Wholesale Electricity Market civil penalty provisions are classified as category A, B or C. 

IMO has the power to impose a civil penalty amount for category A provisions where it considers 

that a participant has contravened that provision (s31 Electricity Industry (Wholesale Electricity 

Market Regulations 2004 (WA) (WEM Regulations)). For breaches of category B or C provisions 

(or category A where a civil penalty has not already been issued), IMO can apply to the Electricity 

Review Board for a civil penalty order or an order to cease or take action to prevent a breach (s32 

WEM Regulations). 

In making a decision to issue a civil penalty order, the Electricity Review Board must have regard 

to all relevant matters including: 

•	 the nature and extent of the contravention; 

•	 the nature and extent of any loss or damage suffered; 

•	 the circumstances of the contravention; 

•	 whether the participant has previously been found by the Board to have engaged in 

similar conduct; and 

•	 the consequences of making the order. 

IMO must take action within 6 years after the day on which the participant is considered by the 

IMO to have contravened the provision. 

The maximum civil penalty is specified in the regulations for each provision subject to a civil 

penalty. For category A provisions the maximum civil penalty is: 

•	 for the first contravention, $10,000; and 

• for subsequent contraventions, $20,000.
	

For category B provisions the maximum civil penalty is:
	

•	 for the first contravention, $15,000 to $25,000 plus a daily amount of between $500 and 

$5,000; and 

•	 for subsequent contraventions, $30,000 to $50,000 plus a daily amount of $1,000 to 

$10,000. 

For category C provisions the maximum civil penalty varies within a range of: 

•	 for the first contravention, $40,000 to $50,000 plus a daily amount of $5,000; and 

•	 for subsequent contraventions, $80,000 to $100,000 plus a daily amount of between 

$15,000 and $20,000. 

In addition, the civil penalty for any one breach is limited to $100,000 for any one breach, or $10 

million in aggregate across multiple breaches in a 12 month period. 

The IMO and the Electricity Review Board have not provided guidance on the factors that will be 

taken into account in determining a civil penalty within these maximum amounts. 
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3 Conduct Provisions under National Gas Law 

Appendix 4: Conduct Provisions in the National Energy Laws and Rules 

This Appendix sets out provisions of the National Energy Laws and Rules that are currently designated as 

conduct provisions. 

1 Conduct provisions under the National Electricity Law 

There are no conduct provisions designated for the National Electricity Law. 

2 Conduct Provisions under National Electricity Rules 

Rule Description 

6B.A2.1 Obligation for retailer to pay DNSP network charges 

Part B of Chapter 6B Credit support rules 

Section Description 

91BP Prohibition on injecting gas into transmission system without proper title 

to gas or where gas is not free from encumbrance 

91BRF Prohibition on supplying natural gas to an STTM hub without proper 

title to gas or where gas is not free from encumbrance 

91BRG Prohibition on supplying natural gas to an STTM hub that does not 

comply with gas quality specifications 

133 Prohibition on preventing or hindering access to a pipeline service by 

means of a covered pipeline 

134 Requirement to provide terms and conditions for the supply and 

haulage of natural gas 

135 Compliance with queuing requirements of access arrangements 

136 Prohibition on engaging in price discrimination 

147 Prohibition on entering into or giving effect to associate contracts that 

have an anti-competitive effect 

148 Prohibition on entering into or giving effect to associate contracts that 

are inconsistent with the competitive parity rule 

170 Prohibition on price discrimination in providing international pipeline 

services 

4 Conduct Provisions under National Gas Rules 

4.1 Conduct Provisions Declared Under National Regulations 

Rule Description 

33(1) Written notice of an associate contract to be given to the AER 

107 The requirement to ensure that the access arrangement is accessible 

108 Provision of information about tariffs 

109 Prohibition on bundling services 
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Rule Description 

110 Provision of information about unutilised contracted capacity 

111 The obligation to establish and maintain a register of spare capacity 

112 The requirement to respond to a request for access 

115(3) Requirement to engage approved independent expert to prepare expert 

safety report 

137 Obligation to maintain confidentiality of information 

138 The obligation to disclose gas supply information in certain 

circumstances 

138AC Discovery address data provisions 

369 Standard for information or data given under Part 20 or the STTM 

procedures 

387 Compliance by the allocation agent 

390(1) Requirement to ensure all allocations for a registered facility service 

under a contract are consistent with the registered details of that 

service 

394 Requirement to notify AEMO of change to allocation agent 

399(1), (2), (5) and (6) Obligations and requirements relating to MOS 

410(1) The requirement to submit ex ante offers, ex ante bids and price taker 

bids to AEMO in good faith 

418(4) Requirement for STTM trading rights holders to provide STTM 

distributor access to information, records and facilities 

419(7)(b) Compliance with an AEMO request to provide a valid billing period 

allocation statement 

420(6)(b) Compliance with an AEMO request to provide a valid allocation notice 

421(1), (2), (3), (4) Requirement to allocate pipeline deviations as MOS 

421(6) Requirement to notify AEMO where pipeline deviations are not 

allocated as MOS 

424(6) Prohibition on STTM pipeline operator giving AEMO a tax invoice (for 

MOS allocation service costs) which includes an amount the STTM 

pipeline operator has recovered or is entitled to recover from another 

person 

435(4) The requirement for a contingency gas offer to be a best estimate and 

submitted in good faith 

436(4) The requirement for a contingency gas bid to be a best estimate and 

submitted in good faith 

440(3) Provision of information to AEMO about a contingency gas trigger to be 

in good faith 

446(4) The obligation to use all reasonable endeavours to provide the required 

quantity of contingency gas 
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Rule Description 

452(6) Requirement for trading participants to pay to AEMO for natural gas 

withdrawn from an STTM hub during a billing period 

470 Payment of the settlement amount by trading participants to AEMO 

474(4) Payment of adjustments to AEMO 

476(1) Payment of interest on overdue amounts 

478(1) The requirement to provide and maintain a security 

485(2) The requirement to satisfy a margin call 

487(3) Compliance with a default notice 

488(3) Compliance with a suspension notice 

488(10) The requirement to transfer responsibility for all delivery points after 

receiving a suspension notice 

Schedule 1, clause 

26(4) 

Prohibition on amending registered matched allocation agreements 

without AEMO approval 

Schedule 1, clause 

26(7) 

Requirement for BlueScope Steel to notify AEMO where it submits an 

ex ante or price taker bid for less than the maximum quantity permitted 

under a relevant matched allocation agreement 

Rule 503 Requirement that a retailer pay distribution service charges to a 

distributor 

All provisions in 

Division 4 of Part 21 

Credit support rules 

4.2 Conduct Provisions Declared Under Victorian Regulations226 

Rule Description 

211(1)(a), (2) Submission of demand forecasts and bids 

213(2), (4) Requirements to ensure demand forecasts, injection bids, withdrawal 

bids, are made in good faith and notify AEMO of known or likely non-

compliance 

216(1), (2) Requirement to conform to scheduling instructions 

216(7) Requirement for Market Participants to mitigate force majeure events 

219 Requirement to notify AEMO of injection and withdrawal intentions from 

declared transmission system 

225(5) Requirement to pay into Participant compensation fund 

229(4) Requirement to notify AEMO if Allocation Agent ceases to be appointed 

229(5) Compliance by the Allocation Agent 

226 The following rules are listed in the National Gas (Victoria) (Declared System Provisions) Regulations 2009, but have been 

deleted from the NGR: rules 279(3), 280(2), 280(4), 281(2), 281(3), 282(2), 282(4), 282(5), 282(6), 282(7), 282(10), 283(1), 283(3) 

and 285(2). 
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Rule Description 

229(7) Requirement for Allocation Agent to provide injection allocation 

statement 

229(8) Total quantity of gas allocated by each Allocation Agent must equal 

total quantity of gas injected during an hour at a system injection point 

233(2) Market Participants must use EFT facility to settle transactions 

242(2) Linepack payments 

243(1) Requirement to pay settlement amounts to AEMO 

246 Payment of settlement amounts in cleared funds after receiving final 

statement 

250(4) Payment of amount set out in revised statement 

254(1) Requirement to provide and maintain security 

259(4) Requirement to comply with default notice 

260(5) Requirement to comply with suspension notice 

263(2) Requirement to comply with margin call 

268 Obligations of declared transmission service providers in relation to 

applications for connection / modification of connection 

270 Obligations of Connected Parties in relation to connection equipment 

and requirements of declared transmission system service providers 

272(1), (5) Submission of details of load requirements for connection to AEMO 

273(2), (4) Requirements for offer to connect, including good faith negotiation 

275(1), (2), (5) Approval of connection agreements by AEMO 

279(2) Obligations of LNG Storage Providers 

280(1) LNG Storage Providers required to keep AEMO informed of matters 

that may affect AEMO's ability to schedule LNG injection 

281(5) Requirement for LNG storage provide to maintain a register of LNG 

storage capacity 

288 Requirement for declared transmission system service provider to 

provide gas quality monitoring system approved by AEMO 

289(1), (4) Requirement for Registered Participants to use reasonable endeavours 

to ensure that gas injected in declared transmission system meets 

specifications, and notify AEMO of off-specification gas 

290 Obligations of Market Participants to establish metering installations 

291 Obligations of declared transmission system Service Providers to 

establish metering installations 

292(5) Responsibility for metering installation – notification of responsible 

person 

293 Responsibilities of responsible person 

294(2) Minimum requirements for additional metering equipment 
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Rule Description 

295 Components of a metering installation 

296 Requirement to ensure metering point is located as close as practicable 

to connection point or distribution delivery point 

300, 301 Requirement for responsible person to use reasonable endeavours to 

keep metering installation and metering data secure 

302 Notification requirements for metering parameters and settings 

303(1), (2), (3), (4), (5) Energy metering and measurement requirements 

304 Requirement for responsible person to ensure metering installations 

perform up to specified standards 

305 Meter time requirements 

306(1) Pulse output facility requests 

307 Prohibition on changing metering data 

308(2), (3), (5), (6) Data transfer and collection from metering installations 

309(1), (2), (4) Metering installation database requirements 

312(5), (6), (7) Provision of access to metering data 

316(3) Requirement to ensure extraneous use of metering installation does not 

interfere with the provision of metering data 

324(1), (3), (4), (5) Requirement for Registered participants to disclose storage and supply 

forecasts 

326(3) Requirement to act in accordance with information provided on 

proposed maintenance 

326(6) Requirement to notify AEMO of equipment break down 

327(1) Requirement for Market Participants to have use of system agreements 

with transmission service providers 

328(2) Notification of MDQ 

329(1) Consultation with AEMO on extension or expansion of pipelines 

333(2) Requirement to notify AEMO of emergencies 

334, 335 Emergency contacts and safety procedures 

337, 338 Provision of curtailment information following an emergency 

339(3) Compliance with declarations and directions in an emergency 

341(3) Provision of information to AEMO required under a notice regarding a 

threat to system security 
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Appendix 5: Comparison of NGL/NGR and NEL/NER Conduct Provisions 

The table below identifies conduct provisions in the NGL or NGR with an equivalent or comparable 

provision in the NEL or NER that is not a conduct provision. Note that few of the respective gas and 

electricity regime provisions are identical, but in each case the subject matter is comparable. 

Conduct provision Subject matter Equivalent / 

comparable 

provision 

NGL, s133 Prohibition on preventing or hindering access to a 

pipeline service by means of a covered pipeline 

NEL, s157 

NGR, r137 Obligation to maintain confidentiality of information NER, cl 8.6 

NGR, r213(2), (4) Requirements to ensure demand forecasts, 

injection bids and withdrawal bids, are made in 

good faith and notify AEMO of known or likely non-

compliance 

NER, cl 3.8.22A 

NGR, r216(1), (2) Requirement to conform to scheduling instructions NER, cl 3.8.23 

NGR, r233(2) Market Participants must use EFT facility to settle 

transactions 

NER, cl 3.15.2 

NGR, r246 Payment of settlement amounts in cleared funds 

after receiving final statement 

NER, cl 3.15.16 

NGR, r250(4) Payment of amount set out in revised statement NER, cl 3.15.20 

NGR, r254(1) Requirement to provide and maintain security NER, cl 3.3.2 

(see also 

cl 3.3.5, 3.3.6, 

3.3.7(b), 3.3.18) 

NGR, r259(4) Requirement to comply with default notice NER, cl 3.15.21 

NGR, r260(5) Requirement to comply with suspension notice NER, cl 3.15.21 

NGR, r263(2) Requirement to comply with margin call NER, cl 3.3.11 

NGR, r268 Obligations of declared transmission service 

providers in relation to applications for connection / 

modification of connection 

NER, cl 5.3.2 

NGR, r273(2), (4) Requirements for offer to connect, including good 

faith negotiation 

NER, cl 5.3.6 

NGR, r290 Obligations of Market Participants to establish 

metering installations 

NER, cl 7.1.2 

NGR, r293 Responsibilities of responsible person NER, cl 7.2.1 

NGR, r295 Components of a metering installation NER, cl 7.3.1 

NGR, r296 Requirement to ensure metering point is located 

as close as practicable to connection point or 

distribution delivery point 

NER, 

cl 7.3.2(a)(1) 
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Conduct provision Subject matter Equivalent / 

comparable 

provision 

NGR, rr300, 301 Requirement for responsible person to use 

reasonable endeavours to keep metering 

installation and metering data secure 

NER, cl 7.8.1, 

7.8.2 

NGR, r302 Notification requirements for metering parameters 

and settings 

NER, cl 7.8.3 

NGR, r304 Requirement for responsible person to ensure 

metering installations perform up to specified 

standards 

NER, Schedule 

7.2 

NGR, r305 Meter time requirements NER, cl 7.12 

NGR, r307 Prohibition on changing metering data NER, cl 7.8.4 

NGR, r312(5), (6), 

(7) 

Provision of access to metering data NER, cl 7.7 

NGR, r339(3) Compliance with declarations and directions in an 

emergency 

NER, cl 4.8.9 

NGR, r341(3) Provision of information to AEMO required under a 

notice regarding a threat to system security 

NER, cl 4.8.9A 

NGR, r410(1) Requirement to submit ex ante offers, ex ante bids 

and price taker bids to AEMO in good faith 

NER, cl 3.8.22A 

NGR, r470 Payment of settlement amount by trading 

participants to AEMO 

NER, cl 3.15.6 

NGR, r474(4) Payment of adjustments to AEMO NER, cl 3.15.20 

NGR, r476(1) Payment of interest on overdue amounts NER, cl 3.15.25 

NGR, r478(1) Requirement to provide and maintain security NER, cl 3.3.2 

(see also 

cl 3.3.5, 3.3.6, 

3.3.7(b), 3.3.18) 

NGR, r485(2) Requirement to comply with margin call NER, cl 3.3.11 

NGR, r487(3) Requirement to comply with default notice NER, cl 3.15.21 

NGR, r488(3) Requirement to comply with suspension notice NER, cl 3.15.21 
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Appendix 6: Proposed Additional Conduct Provisions 

This Appendix sets out provisions of the NEL, NER and NGR that it is recommended be designated 

conduct provisions (see section 5.3(c) of the Draft Report). 

Part A – Hindering Provisions and Chapter 5 Connections Regime 

Conduct provision Subject matter 

NEL, s133 Prohibition on preventing or hindering access to a 

pipeline service by means of a covered pipeline 

NER, cl 5.3.2(b), (c), 

(d), (f) 

Processing of connection enquiry and requests for 

further information 

NER, cl 5.3.3(b), 

(b1), (c) 

Response to connection enquiry 

NER, cl 5.3.4A(e), 

(g), 

Acceptance or rejection of proposed negotiated 

access standard 

NER, cl 5.3.5(a), (d) Preparation of offer to connect 

NER, cl 5.3.6(a), (b), 

(b1), (c), (d), (f), (i), 

(j) 

Requirement to make offer to connect and 

contents of offer to connect 

NER, cl 5.4A(b), (e) Access arrangements relating to transmission 

networks 

NER, cl 5.5(b), (e) Access arrangements relating to distribution 

networks 

Part B – Connections Regime for Retail Customers 

Conduct provision Subject matter 

NER, cl 5A.C.2; 

NGR, r119J 

Negotiation framework for a negotiated connection 

contract 

NER, cl 5A.D.2(a); 

NGR, r119Q(1) 

Requirement to provide information 

NER, cl 5A.D.3(d), 

(f); NGR, r119R(4), 

(6) 

Application process requirements 

NER, cl 5A.E.1(b) Requirement not to charge for augmentation 

NER, cl 5A.E.2 Requirement to issue statement of connection 

charges 

NER, cl 5A.E.4(a), 

(b); NGR, cl 

119O(1), (2) 

Recovery of connection charges 

NER, cl 5A.F.1(a), 

(b); NGR, r119S(1), 

(2) 

Response to application 
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Conduct provision Subject matter 

NER, cl 5A.F.4(a), 

(b), (c), (d); NGR, 

r119V(1), (2), (3) 

Negotiated connection offer 

NER, cl 5A.F.5(b); 

NGR, r119W(2) 

Requirement to provide copy of contract 
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1 National Electricity Law 

2 National Gas Law 

Appendix 7: Civil Penalty Provisions in the NEL, NGL and NERL 

This Appendix sets out provisions of the NEL, NGL and NERL that are currently designated as civil 

penalty provisions. 

Section Description 

11(1), (2), (3) and (4) Electricity market registration requirements 

14A The requirement for transmission system operators to comply with 

transmission determinations 

14B The requirement for distribution system operators to comply with 

distribution determinations 

28N Compliance with regulatory information notices 

28O Compliance with general regulatory information orders 

50D The requirement for a declared transmission system operator to have a 

network agreement with AEMO 

50F(1), (4) and (5) The network augmentation requirements applicable to a declared 

transmission system operator 

53C(3) and (4) The requirement to comply with a market information instrument issued 

by the AER 

136 The requirement for a party to an access dispute to comply with an 

access determination 

157(1) The prohibition on preventing or hindering access 

Section Description 

56 Compliance with regulatory information notices 

57 Compliance with general regulatory information orders 

91BE(1) The requirement for the transmission pipeline service provider to have 

a service envelope agreement with AEMO 

91BF(1) Prohibition on connecting a facility to the declared transmission system 

without AEMO's permission or an access determination authorisation 

91BJ(1) Registration for wholesale gas market participation 

91BN(5) Compliance with wholesale market procedures 

91BRD(1) Registration for short term trading market participation 

91BRJ(5) Compliance with STTM procedures 

91FEA The obligation to give STTM information to AEMO 

91FC(3) Compliance with market information instrument 

91LB(1) Registration for regulated retail gas market participation 

91MB(6) Compliance with retail market procedures 
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3 National Energy Retail Law 

Section Description 

131 The requirement that a covered pipeline service provider is a legal 

entity 

133 Prohibition on preventing or hindering access 

134 The requirement to provide terms and conditions for the supply and 

haulage of natural gas 

135 Compliance with queuing requirements of access arrangements 

136 Prohibition on engaging in price discrimination 

139 Prohibition on a covered pipeline service provider carrying on a related 

business 

140 The requirement that covered pipeline service providers ensure its 

marketing staff are not taking part in a related business 

141 The requirement to prepare, maintain and keep accounts 

143(6) Compliance with ring fencing requirements 

147 Prohibition on entering into or giving effect to associate contracts that 

have an anti-competitive effect 

148 Prohibition on entering into or giving effect to associate contracts that 

are inconsistent with the competitive parity rule 

168 Submission of a limited access arrangement to the AER 

169(3) Compliance with price regulation conditions 

170 Prohibition on price discrimination in providing international pipeline 

services 

195 Compliance with access determination 

223 The requirement to give natural gas services information to AEMO 

225 Prohibition on providing false or misleading information 

Section Description 

20(2) Customer retail contracts must be either a standard retail contract or a 

market retail contract 

22(1) The obligation to make a standing offer to small customers 

23(1) Publication of standing offer prices 

25(1) Adoption and publication of a form of standard retail contract 

27 Compliance with the terms and conditions of a standard retail contract 

38 The requirement to obtain explicit informed consent for certain 

transactions 

43(2) and (3)(b) The obligation to develop and obtain AER approval of a customer 

hardship policy 

50(1) The requirement to offer and apply payment plans 
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Section Description 

53(2) Compliance with the Energy Marketing Rules 

57 The requirement to only provide services using a prepayment meter 

systems under a market retail contract 

59(1) Prohibition on entering into a prepayment meter market contract for a 

premises requiring life support equipment 

63 The requirement for a retailer to provide standing offer and market offer 

prices to the AER 

66 The obligation to provide customer connection services 

69(1) Adoption and publication of a form of deemed standard connection 

contract 

71(1) Compliance with the terms and conditions of a deemed standard 

connection contract 

88 The requirement to hold a retailer authorisation or exemption to sell 

energy 

103(8) Compliance with conditions imposed on transfer of retailer 

authorisations 

105(9) Compliance with conditions imposed on surrender of retailer 

authorisations 

106 Compliance with conditions imposed for the transfer of customers 

following the surrender of a retailer authorisation 

108 Compliance with conditions imposed for the transfer of customers 

following the revocation of a retailer authorisation 

112(2) Compliance with conditions imposed on an exempt seller 

120(11) Compliance with conditions imposed during the revocation process for 

retailer authorisations and exemptions 

143(2)(a) Compliance with a RoLR notice issued by the AER 

156 Compliance with a RoLR regulatory information notice 

274(1) Obligation to submit information and data to the AER in accordance 

with the AER Compliance Procedures and Guidelines 

276(1), (2) and (4) The requirement to carry out compliance audits and provide the results 

to the AER 

282(1) Obligation to provide information and data to the AER in accordance 

with the AER Performance Reporting Procedures and Guidelines 
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1 National Electricity Rules 

Appendix 8: Civil Penalty Provisions in the NER, NGR and NERR 

This Appendix sets out provisions of the NER, NGR and NERR that are currently designated as civil 

penalty provisions. 

Rule Description 

1.9 The requirement that all records and documents be retained for at least 

7 years 

2.2.2(c), 2.2.3(d), 

2.2.7(f), 2.2.4(c) and 

(d), 2.2.6(g)(1)-(2), (4) 

and 2.2.6(h) 

The obligations and requirements for generators 

2.3.2(c) and 2.3.3(c), 

2.3.4(c) and (h), 

2.3.5(g)(1), (2) and (4) 

and 2.3.5(h) 

The obligations and requirements on customers 

2.5.3(e)(1)-(4) The obligations imposed on Scheduled Network Service Providers 

2.10.2(a) The obligation on Market Participants to cease all trading once it 

notifies AEMO of its intention to cease being a Registered Participant 

2.11.2(c) The requirement to pay participation fees to AEMO 

3.3.1(a)-(b), 3.3.2(a)-

(e), 3.3.5, 3.3.6(a)-(b), 

3.3.7(b), 3.3.13(a), 

3.3.16(a) and 3.3.18(a) 

Prudential requirements relating to market participants and credit 

support 

3.6.3(b)(2)-(3), (b1) The requirements relating to distribution losses 

3.7.2(d)-(e) and 

3.7.3(e)-(g) 

The requirements relating to the medium term and short term Projected 

Assessment of System Adequacy 

3.7A(n)-(p) The requirement for TNSPs to provide information specified in the 

congestion information resource guidelines 

3.7B(b) The requirement for a Semi-scheduled Generator to submit information 

relating to the unconstrained intermittent generation forecast 

3.8.2(a)-(b), (b1) and 

(e), 3.8.3A(b),(d) and 

(j), 3.8.4(a)-(e), 

3.8.7A(l) and (m), 

3.8.8(b), 3.8.17(e) and 

3.8.18(b) and (c), 

3.8.19(a), (a1), (b)(1), 

3.8.20(g), 3.8.22(c)(1)-

(3) 

The obligations and requirements relating to central dispatch and spot 

market operations 

3.9.7(a) The requirement to comply with dispatch instructions from AEMO 

3.11.5(o), 3.11.7(a) The obligations and requirements relating to ancillary services 

3.12A.4, 3.12A.7(e), Mandatory restrictions relating to rebid of capacity and determination of 
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Rule Description 

(i1) and (n)(1) funding restriction shortfalls 

3.13.2(h), 3.13.3(b)-(c), 

(h)-(i) and (t), 

3.13.12(f) and (g). 

The obligations and requirements to provide market information 

3.14.3(e)-(f) The requirements relating to the suspension of the spot market 

3.15.8(b) The obligations relating to funding of compensation for directions 

3.15.9(f), 

3.15.10A(b)(2), 

3.15.16, 3.15.20(a) and 

3.15.25(a) 

The obligation of market customers to pay AEMO various settlement 

amounts 

3.15.21(h) The requirement to comply with a suspension notice 

3.18.4(e) The obligation to pay auction amounts to AEMO 

3.19(c) The requirement to comply with the Market Management Systems 

Access Procedures 

4.3.3(c), 4.3.3(e)(1)-

(3). 

The obligation to communicate to AEMO through System Operators 

where applicable and the obligation on System Operators to keep 

AEMO fully and timely informed 

4.3.4(a)-(d), (f)-(g), 

4.3.5(a)-(b) 

The requirements and obligations of Network Service Providers and 

Market Customers 

4.4.2(b), 4.4.3 The requirements relating to generating units and generator protection 

4.5.2(b) The requirement to comply with an AEMO direction relating to reactive 

power reserve 

4.6.5(c) The requirement to comply with a determination made by AEMO 

relating to partial outages of power protection systems 

4.7.1(a) The obligations regarding stability analysis co-ordination 

4.8.1, 4.8.2(a)-(b), 

4.8.5A(d), 4.8.9(c), 

4.8.9A, 4.8.12(d), 

4.8.14(b), 4.8.14(d)-(e), 

4.8.15(g) 

The requirements and obligations regarding power system security 

operations 

4.9.2(d), 4.9.2A(b), 

4.9.3(b), 4.9.3A(c)-(d), 

4.9.4(a)-(f), 4.9.4A(a)-

(b), 4.9.6(a)(1)-(2), 

4.9.6(b)(3)-(4), 

4.9.7(a), 4.9.7(b)(1)-

(4), 4.9.8(a)-(c), 

4.9.8(d)-(e), 4.9.9, 

4.9.9A, 4.9.9B 

The requirements and obligations regarding power system security 

related market operations 

4.10.2(b)-(d), 4.10.3(a), 

4.10.4(b). 

The requirements and obligations regarding power system operating 

procedures 
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Rule Description 

4.11.1(a)-(c), (e), (g) The requirements and obligations regarding remote control and 

monitoring devices 

4.11.2(a), (d),4.11.3(a), 

(b(1)-(5), (c)-

(e),4.11.4(a)-(b), 

4.11.5(a)-(b). 

The requirements regarding communication systems relating to power 

system security support 

4.12(a), (c), (e)-(f) Compliance with nomenclature standards 

4.15(a)-(b), (e)-(f), (h) Compliance with performance standards 

5.2.2(a), 5.2.3(b)-(c), 

(d)(7)-(8), (d)(10)-(12), 

(e), (e1), (f), (g), 

5.2.4(a), 5.2.5(a). 

The obligations on Registered Participants, Network Service Providers, 

customers and generators in relation to network connection, planning 

and expansion 

5.3.2(b)-(d), (f), 

5.3.3(b), (b1), (c), 

5.3.4A(c), (e)-(g), 

5.3.5(g), 5.3.6(a)-(c1), 

(g)-(j), 5.3.7(g), 

5.3.8(e)-(f), 5.3.9(h), 

5.3.10(a) 

The obligations and requirements around establishing or modifying 

connection 

5.4.2(a)-(b) Obligations regarding inconsistencies between connected equipment 

and performance standards 

5.5(h) The requirement to pass through avoided charges for the locational 

component of prescribed TUOS services 

5.7.1(l), 5.7.2(h)-(i), 

5.7.3(a), (c)-(d), 

5.7.4(a1), (a3), 

5.7.5(a)-(d), (h), 

5.7.6(e), 5.7.7(j), 

5.7.7(m), (u)-(v), (y)-

(z), (aa),(ae) 

The requirements and obligations relating to inspecting and testing 

5.8.1(a), (b), 5.8.3(a)-

(b), 5.8.5(c), 

The obligations and requirements around commissioning of connection 

and connected facilities 

5.9.1(a)-(b), 5.9.2(a), 

5.9.3(c), 5.9.4(d), 

5.9.5(b), 5.9.6(c) 

The obligations and requirements around disconnection and 

reconnection 

7.2.3(c), (e), (h)(2), 

7.2.4(b), 7.2.5(a)-(b), 

(d), 7.2.8(d) 

Responsibilities for metering installation, metering data and market 

settlement and transfer solution procedures 

7.3.1(a)(1)-(13), (e)-(f), 

7.3.1A(a), 7.3.2(a), 

7.3.4(d) 

The obligations and requirements around meter installation 

7.4.1(a), 7.4.2(c)-(ca) The obligations on metering providers and metering data providers 
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Rule Description 

7.5.2(b) The requirement to correct metering register discrepancy 

7.6.1(a), 9e), 

7.6.2(a)(1)-(2), 7.6.3(d) 

The requirements around inspection, testing and auditing metering 

installations 

7.7(b) Restriction on electronic access to energy data 

7.8.1(a), 7.8.2(a)-(e), 

7.8.3(a)-(c), 7.8.4. 

The obligations and requirements around security of metering 

installations and data 

7.11.1(b)-(d), 7.11.2(a), 

(c)-(d) 

The requirements relating to metering data performance standards and 

services 

7.12(a) The requirements around time settings for metering installations 

7.13(b) Restriction on the use of evolving technologies and processes 

8.2.3, 8.2.9(c) The requirements relating to the dispute management systems of 

Registered Participants and AEMO and the obligation to pay the 

amount agreed to as part of a dispute resolution agreement 

8.6.1(b)(1)-(3), (d), (e), 

8.6.3 

Registered Participants' confidentiality obligations 

8.7.2(e), (f) Reporting requirements and monitoring standards for Registered 

Participants and AEMO 

9.4.3(b), (d)(1)-(2), (f), 

(g) 

Compliance requirements for smelter traders 

9.12.3(c)(1)-(2), (e)(1)-

(2), (h) 

Compliance requirements for power traders 

2 National Gas Rules 

Rule Description 

27(4) Publication of approved CTP access arrangements 

33(1) Written notice of an associate contract to be given to the AER 

36 Publication of terms and conditions of access to light regulation 

services 

37 The requirement to provide information about access negotiations for 

light regulation services 

43(1) The requirement to provide access arrangement information 

46 Submission of an access arrangement proposal for the AER's approval 

52(1) Submission of an access arrangement revision proposal to the AER 

53(6) Compliance with a direction from the AER to submit separate access 

arrangement proposals 

107 The requirement to ensure that the access arrangement is accessible 

108 Provision of information about tariffs 

109 Prohibition on bundling services 
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Rule Description 

110 Provision of information about unutilised contracted capacity 

111 The obligation to establish and maintain a register of spare capacity 

112 The requirement to respond to a request for access 

135CE(2) Payment of participant fees 

137 Obligation to maintain confidentiality of information 

138 The obligation to disclose gas supply information in certain 

circumstances 

138A(2) and (4) General confidentiality obligation of a registered participant 

369 Standard for information or data given under Part 20 or the STTM 

procedures 

380(1) The requirement for contract holders to provide information to AEMO 

387 Compliance by the allocation agent 

390(2) Obligation to inform AEMO of changes to details of registered services 

399(1), (2), (5) and (6) Obligations and requirements relating to MOS 

410(1) The requirement to submit ex ante offers, ex ante bids and price taker 

bids to AEMO 

414(1) The requirement to provide capacity information to AEMO 

418(3) The requirement to ensure that natural gas supply complies with gas 

quality specification 

419(7)(b) Compliance with an AEMO request to provide a valid billing period 

allocation statement 

420(6)(b) Compliance with an AEMO request to provide a valid allocation notice 

435(4) The requirement for a contingency gas offer to be a best estimate and 

submitted in good faith 

436(4) The requirement for a contingency gas bid to be a best estimate and 

submitted in good faith 

440(2) and (3) Provision of information to AEMO about a contingency gas trigger to be 

in good faith 

442(3), (4) and (5) The requirement to attend a CG assessment conference and provide 

an assessment and updated information 

445(3) The obligation to provide information confirming contingency gas offers 

or contingency gas bids in good faith 

446(4) The obligation to use all reasonable endeavours to provide the required 

quantity of contingency gas 

470 Payment of the settlement amount by trading participants to AEMO 

474(4) Payment of adjustments to AEMO 

476(1) Payment of interest on overdue amounts 
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Rule Description 

478(1) The requirement to provide and maintain a security 

485(2) The requirement to satisfy a margin call 

487(3) Compliance with a default notice 

488(3) Compliance with a suspension notice 

488(10) The requirement to transfer responsibility for all delivery points after 

receiving a suspension notice 

3 National Energy Retail Rules 

Rule Description 

5(5) Restriction on the aggregated application by a retailer of upper 

consumption thresholds for business premises 

16(2)(b) The requirement for retailer to advise a small customer of the 

availability of a standing offer 

17(2) The requirement for a distributor to advise a small customer about 

retailers that are obliged to make a standing offer 

19(2) Responsibilities of designated retailers in response to a request for the 

sale of energy (notify distributor to update records or arrange 

energisation) 

21(4) The requirement for adjustments where estimation has been used as a 

basis for bills 

24(1) Frequency of bills 

25(1) and (2) Contents of bills 

28(1) and (2) Provision of historical billing information 

29(1) and (7) Obligations concerning billing disputes 

30(2) Restrictions on retailers recovering undercharged amounts 

31(1), (2) and (3) Obligations on retailers when dealing with overcharged amounts 

32(1) and (4) The requirement to accept payment in the specified ways and 

obligations concerning direct debit arrangements 

33(3) The obligation to provide information about the government funded 

energy charge rebate, concession or relief schemes 

34(2) and (3) Obligations concerning the placing of customers on shortened 

collection cycles 

40(1), (2), (3), (6) and 

(7) 

Requirements concerning security deposits 

42(1) Limit on the amount of a security deposit 

43(1) Requirement to pay the customer interest on the security deposit 

44(1), (2) and (3) Limits on the use of security deposits 

45(1) and (2) Obligation to return security deposit 
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Rule Description 

47(5) and (6) The requirements concerning cooling off periods and right of withdrawal 

in relation to market retail contracts 

48(2) Notification of the end of a fixed term retail contract 

50 Minimum requirements for complaints and dispute resolution 

information to be included in market retail contracts 

51 Prohibition on limiting liability of retailers in market retail contracts 

52 Prohibition on indemnities in favour of retailers in market retail contracts 

55 The requirement to refer a customer to interpreter services 

56 The requirement to provide information to customers on their rights, 

entitlements and obligations 

70(4) Prohibition on imposing a termination charge for a standard retail 

contract 

71 Obligation on retailer to communicate customer hardship policy 

72 Obligations regarding payment plans for hardship customers 

73 The requirement to waive late payment fee for hardship customers 

74 The requirement to permit hardship customers to use Centrepay as a 

payment option 

80 The requirement for distributors to publish and provide certain 

information to customers 

82 The requirement for distributors to include provisions regarding small 

customer complaints and dispute resolution information in negotiated 

connection contracts 

83 Prohibition on distributors limiting liabilities in negotiated connection 

contracts 

85 Maintenance of a 24 hour fault information and reporting telephone 

number by distributors 

86 Provision of information about a customers energy consumption or 

distributor charges 

90 The requirements concerning planned interruptions 

91(c) The requirement to use best endeavours to restore supply as soon as 

possible after unplanned interruptions 

99(4) Provision of information by distributors to retailers on planned 

interruptions 

100(3) The requirement for retailers to refer customers to the distributor's fault 

enquiries or emergency telephone number 

106 The obligation on a retailer to deal with a request for re-energisation of 

a premises in accordance with the energy laws 

107(2) and (3) Restrictions on de-energisation of a premises by retailers and 

distributors except in accordance with the NERR 
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Rule Description 

121(1) Obligation on retailers to arrange re-energisation of a premises 

122 Obligation on distributors to re-energise a premises 

124(1) and(2) Obligations on retailers regarding premising requiring life support 

equipment 

125(2) Obligations on distributors regarding premises requiring life support 

equipment 

126(1) The requirement for distributors to keep registration details of life 

support customers up to date 

128(1) Disclosure of information by retailer prior to the formation of a 

prepayment meter market retail contract 

129(1) Obligation on retailer to ensure prepayment meter system meets 

system requirements 

130(3) and (4) Obligations concerning the trial period for a prepayment meter market 

contract 

131(1) The requirement to provide operating instructions for the use of 

prepayment meter systems 

132(1) The requirement to provide consumption information to customers 

using prepayment meter systems 

133(1) Limitation on recovery of debt under prepayment meter market retail 

contracts 

135(1) and (3) Obligation to check or test a prepayment meter system 

136(2) and (3) Obligations where a prepayment meter market retail contract customer 

has been overcharged 

137(2) and (3) Obligations on retailers where a customer on a prepayment meter 

market retail contract has been undercharged 

139(2) The requirement for retailers to advise life support customers on 

prepayment meter market retail contracts of the retailer's obligations 

under s59 of the NERL 

140 The requirement to establish and maintain a complaints and emergency 

24 hour telephone service for prepayment meter system 

141 Obligations on retailers concerning prepayment meter market retail 

contract customers experiencing payment difficulties and hardship 

142 Requirements concerning payments towards prepayment meter system 

accounts 

144(1) Requirements concerning billing for other goods and services for 

customers on prepayment market retail contracts 

145(1) Obligations relating to customer termination of prepayment meter 

market contracts or requests for removal of prepayment meter system 

146(1) Obligations when a prepayment meter system customer changes to a 

customer retail contract 
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Rule Description 

147(5), (6) and (7). Obligations regarding deemed customer retail arrangements that arise 

where the premises concerned are supplied using a prepayment meter 

system 
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1 Civil penalties of $1.1 million for body corporates and $220,000 for other persons 

Appendix 9: Summary of civil penalties under the ACL 

This Appendix sets out provisions of the Australian Consumer Law that are subject to civil penalties. The 

provisions are categorised on the basis of each of the maximum civil penalty rates that currently apply 

under the ACL. 

Section Description 

20(1) Prohibition on engaging in conduct that is unconscionable (within the 

meaning of the unwritten law) 

21(1) Prohibition on engaging in unconscionable conduct in connection with 

goods or services. 

29 Prohibition on making false or misleading representations about goods 

or services. 

30(1) Prohibition on making false or misleading representations about the 

sale of land. 

31 Prohibition on engaging in misleading conduct relating to employment. 

32(1) and (2). Prohibition on offering any rebate, gift, prize or other free items with the 

intention of not providing it. 

33 Prohibition on engaging in misleading conduct regarding the nature, 

manufacturing process, characteristics, suitability or quantity of goods. 

34 Prohibition on engaging in misleading conduct as to the nature, 

characteristics, suitability or quantity of any services. 

35 Prohibition on bait advertising. 

36(1)-(4) Prohibition on accepting payment or other consideration if the person 

does not intend to supply the goods or services. 

37 Prohibition on making misleading representations about certain 

business activities, including the profitability or risk of a business 

activity. 

39(1), (3) and (4) Prohibition on sending unsolicited credit or debit cards. 

40(1)-(3) Prohibition on asserting a right of payment for unsolicited goods or 

services. 

43(1) and (2) Prohibition on asserting a right to payment for unauthorised entries or 

advertisements. 

44(1) and (2) Prohibition on participating in, or inducing or attempting to induce 

another person to participate in, a pyramid scheme. 

48(1) and (3) Requirement to specify a single price in certain circumstances. 

49 Prohibition on referral selling. 

50 Prohibition on using harassment or coercion in connection with the 

supply or payment of goods or services or the sale or payment for an 

interest in land. 

106(1), (2), (3) and (5). Prohibition on supplying, offering for supply, manufacture, possess, 
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have control of or export goods that do not comply with safety 

standards. 

107(1) and (2) Prohibition on supplying, or offering to supply, product related services 

that do not comply with safety standards. 

118(1), (2), (3) and (5) Prohibition on supplying, offering to supply, manufacture, possess, 

have control of or export goods covered by a ban. 

119(1) and (2) Prohibition on supplying, or offering to supply, product related services 

covered by a ban. 

127(1) and (2) Obligation to comply with a recall notice and prohibition on supplying 

consumer goods of the kind to which the recall notice relates. 

136(1)-(3) Prohibition on supplying, offering to supply, manufacturing, possessing 

or having control of goods that do not comply with information 

standards. 

137(1) and (2) Prohibition on supplying, or offering to supply, services that do not 

comply with information standards. 

2 Civil penalties of $50,000 for body corporates and $10,000 for other persons 

Section Description 

66(2) Requirement to display a notice relating to supplies to which a 

guarantee applies. 

73(1) Restrictions on the permitted hours for negotiating an unsolicited 

consumer agreement. 

74 Requirements to disclose the purpose of an unsolicited call and the 

identity of the dealer. 

75(1) and (2) Requirement to cease negotiating an unsolicited consumer agreement 

on request. 

76 Requirement to inform a person about the termination period of an 

unsolicited consumer agreement. 

78(1) and (2) Requirement to give a copy of the unsolicited agreement to the 

consumer. 

79 Obligations for all unsolicited consumer agreements to comply with the 

requirements set out in s79. 

80 Additional requirements for unsolicited consumer agreements not 

negotiated by telephone. 

81 Requirement that any amendments to an unsolicited consumer 

agreement are to be signed by both parties to the agreement. 

84 Requirement to return or refund any consideration on termination. 

86(1) Prohibition on supplying, accepting payment or requiring payment for 

10 business days. 

87 Requirement to repay payments received after termination of an 

unsolicited agreement. 

88(1) and (2) Prohibition on recovering amounts after termination. 
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89(2) and (3) Prohibition on including or attempting to enforce or rely on provisions 

that are void under s89(1). 

90(2) Prohibition on a supplier inducing or attempting to induce a consumer to 

waive rights. 

102(2) Obligation to comply with prescribed requirements for warranties 

against defects. 

103(2) Obligation for repairers to comply with prescribed requirements. 

3 Civil penalties of $30,000 for body corporates and $6,000 for other persons 

Section Description 

96(1) Requirement for lay-by agreements to be in writing and for a copy to be 

given to the consumer. 

97(2) and (3)  Restrictions on the inclusion of a termination charge in a lay-by 

agreement. 

98 Restrictions on the termination of a lay-by agreement by suppliers. 

99(1) Requirement to refund all amounts paid by the consumer (other than 

any termination charge) when a lay-by agreement is terminated. 

4 Civil penalties of $27,500 for body corporates and $5,500 for other persons 

Section Description 

222(1) Prohibition on providing false or misleading information in compliance, 

or purported compliance, with a substantiation notice. 

5 Civil penalties of $16,500 for body corporates and $3,300 for other persons 

Section Description 

125(4) Requirement to give a copy of a recall notice to the responsible Minister 

within 10 days after giving a recall notice. 

128(2) and (6) Notification requirements for a voluntary recall of consumer goods. 

131(1) Requirement to report consumer goods associated with the death or 

serious injury or illness of any person. 

132(1) Requirement to report product related services associated with the 

death or serious injury or illness of any person. 

221(1) Requirement to comply with a substantiation notice. 

6 Civil penalties of $15,000 for body corporates and $3,000 for other persons 

Section Description 

100(1) and (3) Requirement to provide proof of transaction. 

101(3) and (4) Requirement to provide an itemised bill and prohibition on charging for 

an itemised bill. 
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7 Civil penalties of $5,000 for body corporates and $1,000 for other persons 

Section Description 

47(1) Prohibition on supplying goods for a price that is not the lowest price 

when there is more than one displayed price. 
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Appendix 10: Criminal Offences under the NEL, NGL and NERL 

This Appendix sets out each of the offence provisions in the National Electricity Law, National Gas Law 

and the National Energy Retail Law. 

National Electricity Law 

Section Description Maximum Penalty 

20B If a person to whom an identity card has been issued 

ceases to be an authorized person, the person must 

return the identity card to the AER as soon as 

practicable 

$500 

27 A person must not, without reasonable excuse, 

obstruct or hinder an authorized person in the 

exercise of a power under a search warrant 

Natural person: $2,000 

Body corporate: $10,000 

28(3) A person on whom a relevant notice is served must 

comply with the relevant notice unless the person 

has a reasonable excuse 

Natural person: $2,000 

Body corporate: $10,000 

28(4) A person must not, in purported compliance with a 

relevant notice, provide information that the person 

knows is false or misleading in a material particular 

Natural person: $2,000 

Body corporate: $10,000 

28R A person must not, in purported compliance with a 

regulatory information instrument requiring the 

person to provide information to the AER, provide 

information to the AER that the person knows is false 

or misleading in a material particular 

Natural person: $2,000 

Body corporate: $10,000 

53E A person must not, in purported compliance with a 

market information instrument, provide information to 

the AEMO that the person knows is false or 

misleading in a material particular 

Natural person: $2,000 

Body corporate: $10,000 

118(1) A person must not, without reasonable excuse, 

obstruct or hinder a person in exercise of a power 

under s116 (actions that may be taken to ensure 

safety and security of the national electricity system) 

Natural person: $20,000 

Body corporate: $100,000 

118(2) A person must not, without reasonable excuse, fail to 

comply with a direction under s116 

Natural person: $20,000 

Body corporate: $100,000 

141(2) A person must not, without reasonable excuse, 

refuse or fail to comply with an order from AER not to 

divulge or communicate to anyone else specified 

information that was given to the person in the 

course of an access dispute unless the person has 

the AER's permission 

Natural person: $2,000 

Body corporate: $10,000 

143 A person who is served with a summons to appear 

as a witness before the AER must not, without 

reasonable excuse fail to attend 

$2,000 
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144 A person appearing as a witness before the AER 

must not, without reasonable excuse fail to be sworn 

or make an affirmation or fail to answer a question or 

produce a document 

$2,000 

145 A person must not threaten, intimidate or coerce 

another person or cause or procure damage, loss or 

disadvantage to another person because that other 

person proposes to produce or has produced 

evidence to the AER 

$2,000 

National Gas Law 

Section Description Maximum Penalty 

34 If a person to whom an identity card has been issued 

ceases to be an authorized person, the person must 

return the identity card to the AER as soon as 

practicable 

$500 

41 A person must not, without reasonable excuse, 

obstruct or hinder an authorized person in the 

exercise of a power under a search warrant. 

Natural person: $2,000 

Body corporate: $10,000 

42(3) A person on whom a relevant notice is served must 

comply with the relevant notice unless the person has 

a reasonable excuse 

Natural person: $2,000 

Body corporate: $10,000 

42(4) A person must not, in purported compliance with a 

relevant notice, provide information that the person 

knows is false or misleading in a material particular 

Natural person: $2,000 

Body corporate: $10,000 

60 A person must not, in purported compliance with a 

regulatory information instrument requiring the person 

to provide information to the AER, provide information 

to the AER that the person knows is false or 

misleading in a material particular 

Natural person: $2,000 

Body corporate: $10,000 

91BC A person to whom AEMO has given written directions 

with respect to the declared transmission or 

distribution system must comply with that direction 

Natural person: $25,000 

Body corporate: $100,000 

91FE A person must not, in purported compliance with a 

market information instrument, provide information to 

the AEMO that the person knows is false or 

misleading in a material particular 

Natural person: $2,000 

Body corporate: $10,000 

91FEC A person must not give STTM information to the 

AEMO that the person knows is false or misleading in 

a material particular 

Natural person: $2,000 

Body corporate: $10,000 
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200(2) A person must not, without reasonable excuse, refuse 

or fail to comply with an order from the dispute 

resolution body not to divulge or communicate to 

anyone else specified information that was given to 

the person in the course of an access dispute unless 

the person has the dispute resolution body's 

permission 

Natural person: $2,000 

Body corporate: $10,000 

202 A person who is served with a summons to appear as 

a witness before the dispute resolution body must not, 

without reasonable excuse fail to attend 

$2,000 

203 A person appearing as a witness before the dispute 

resolution body must not, without reasonable excuse 

fail to be sworn or make an affirmation or fail to 

answer a question or produce a document 

$2,000 

204 A person must not threaten, intimidate or coerce 

another person or cause or procure damage, loss or 

disadvantage to another person because that other 

person proposes to produce or has produced 

evidence to the dispute resolution body 

$2,000 

National Energy Retail Law 

Section Description Maximum Penalty 

20(9) A retailer must submit to the Commission 

information and data relating to the presentation 

of standing offer prices and market offer prices 

and the purposes of a price comparator for the 

State 

$1,000,000 if prosecuted as an 

indictable offence or $20,000 if 

prosecuted as a summary offence 

(s 20(10)) 

158 A person must not, in purported compliance with a 

RoLR regulatory information notice requiring the 

person to provide information, provide information 

that the person knows is false or misleading in a 

material particular 

Natural person: $2,000 

Body corporate: $10,000 

206(3) A person on whom a AER serves a notice to 

provide information or produce a document must 

comply with that notice unless the person has a 

reasonable excuse 

Natural person: $2,000 

Body corporate: $10,000 

206(4) A person must not, in purported compliance with a 

relevant notice, provide information that the 

person knows is false or misleading in a material 

particular 

Natural person: $2,000 

Body corporate: $10,000 
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Appendix 11: Summary of Issues, Conclusions and Recommendations 

Issue 1: Does the AER have appropriate powers to take administrative level enforcement action where it 

is appropriate and effective to do so? 

Conclusion – Issue 1: 

The AER has appropriate powers to take administrative level enforcement action. We have not identified 

any changes to the current enforcement regimes that are necessary or desirable to better achieve the 

objectives of the regimes. 

Issue 2: Are the AER's statutory rights to undertake enforcement action appropriate and sufficient for its 

purposes as the national regulator under the National Energy Laws? 

Conclusion – Issue 2: 

The range of enforcement options available to the AER appears to be generally adequate. 

There is a potential for the regime to be enhanced by providing for an additional enforcement power, 

short of court proceedings, in respect of those provisions of the Laws and Rules which do not constitute 

civil penalty provisions. 

One option for this additional power would be to enable the AER, where it has reasonable grounds to 

suspect a breach of the Law or Rules, to issue a direction to the regulated entity to comply. A failure to 

comply with such a direction would constitute a civil penalty provision. The provision could be modelled 

on the current power which AEMO has to enforce compliance with Procedures under the NGL. 

This option is not recommended because the additional enforcement power it confers on the AER may be 

disproportionate to the perceived gap in the effectiveness of the AER's current powers. 

A preferable approach is for the EMRWG to consider designating as additional civil penalty provisions 

those provisions identified by the AER, and confirmed through further stakeholder consultation, as 

creating a material enforcement issue under the current regime. These would include: 

• the requirement on network businesses to carry out a Regulatory Investment Test; 

• requirements for the provision of metering data; 

• annual network planning requirements; 

• requirements for gas market allocation data; and 

• requirements for retail complaints handling. 

When considering the designation of additional civil penalty provisions, the EMRWG should have regard 

to the principles referred to in Recommendation 9. 

If, contrary to this view, the EMRWG wished to introduce a power for the AER to issue compliance orders, 

the statutory provisions establishing the power should include an express right to challenge a compliance 

order made by the AER by court proceedings. 

Issue 3: Is the infringement notice regime effective and does the current regime enabling the AER to 

impose civil penalties up to a maximum limit accord with current norms? 

Conclusion – Issue 3: 

The current infringement notice regime is effective. Subject to a number of issues of detail addressed in 

the Conclusion for Issue 19, we have not identified any changes to the current regime that are necessary 

or desirable to better achieve the objectives of the enforcement regimes or to accord with current norms. 
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Issue 4: Are the enforcement orders that can be sought by the AER in proceedings before a court 

adequate against current regulatory norms for equivalent regulatory environments? 

Conclusion – Issue 4: 

The enforcement orders that can be sought by the AER in proceedings before a court are not adequate 

against current regulatory norms for equivalent regulatory environments. 

Recommendation 1: 

The existing types of orders that can be made by a court on application by the AER should be expanded 

to include orders similar to those available to the ACCC under sections 86C and 86D of the Competition 

and Consumer Act. This recommendation could be implemented by amendments to the NEL, NGL and 

NERL. Alternatively, it could be implemented by amending each of the National Electricity Regulations, 

the National Gas Regulations and the National Energy Retail Regulations to provide that, for the 

purposes of section 61(2) of the NEL, section 231(2) of the NGL and section 291(2) of the NERL, 

respectively, the following kinds of orders may be made by the court: 

(a) a community service order; 

(b) a probation order for a period of no longer than 3 years; and 

(c) an adverse publicity order. 

For the purpose of these provisions the terms 'community service order', 'probation order' and 'adverse 

publicity order' should be defined as follows: 

community service order, in relation to a person who has engaged in contravening conduct, means an 

order directing the person to perform a service that: 

(a) is specified in the order; and 

(b) relates to the conduct; 

for the benefit of the community or a section of the community. 

probation order, in relation to a person who has engaged in contravening conduct, means an order that is 

made by the court for the purpose of ensuring that the person does not engage in the contravening 

conduct, similar conduct or related conduct during the period of the order, and includes: 

(a) an order directing the person to establish a compliance program for employees or other persons 

involved in the person's business, being a program designed to ensure their awareness of the 

responsibilities and obligations in relation to the contravening conduct, similar conduct or related 

conduct; 

(b) an order directing the person to establish an education and training program for employees or 

other persons involved in the person's business, being a program designed to ensure their 

awareness of the responsibilities and obligations in relation to the contravening conduct, similar 

conduct or related conduct; and 

(c) an order directing the person to revise the internal operations of the person's business which lead 

to the person engaging in the contravening conduct. 

adverse publicity order, in relation to a person who has engaged in contravening conduct, means an 

order that: 

(a) requires the person to disclose, in the way and to the persons specified in the order, such 

information as is so specified, being information that the person has possession of or access to; 

and 

(b) requires the person to publish, at the person's expense and in the way specified in the order, an 

advertisement in the terms specified in, or determined in accordance with, the order. 
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Issue 5: Does the AER have appropriate powers to seek remedies from a court? In particular, should the 

AER be given a general power to seek compensation or damages, including on behalf of affected 

consumers, following any successful enforcement action? 

Conclusion – Issue 5: 

The AER should be given the power to seek compensation or damages behalf of small customers arising 

from a breach of the National Energy Laws, Regulations or Rules where the breach is one that would give 

rise to a right of action by the customer. 

Recommendation 2: 

The provisions of the NEL, the NGL and the NERL dealing with civil proceedings instituted by the AER for 

breach of a provision of the National Energy Laws, Regulations and Rules should be expanded to 

authorise the AER to seek compensation or damages on behalf of small customers arising from the 

breach where the small customers would themselves have a right of action arising from the breach 

(whether under the National Laws, Regulations or Rules or under contract). 

Issue 6: To what extent is the conduct provisions regime effective in encouraging compliance with, or 

otherwise enforcing, bilateral conduct obligations between regulated entities? 

Conclusion – Issue 6: 

There is no empirical evidence on which to base a firm view that the conduct provisions regime is either 

effective or ineffective in encouraging compliance with, or otherwise enforcing, bilateral conduct 

obligations between regulated entities. 

Issue 7: Does the conduct provisions regime continue to have a useful function in relation to 

‘enforcement’ proceedings between industry participants? If so, what modifications should be made to 

make it more effective? 

Conclusion – Issue 7 (part 1): 

The conduct provisions regime nevertheless continues to have a useful function in relation to 

'enforcement' proceedings between industry participants, having regard to the principle that the AER 

should focus its enforcement resources on 'public harms' and that private harms should be capable of 

private enforcement. 

Conclusion 2 – Issue 7 (part 2): 

The operation of the conduct provision regime could be improved by: 

• establishing guidelines to be applied by Energy Ministers in determining which provisions of the 

National Energy Laws and Rules should be designated as conduct provisions when new 

provisions are added to the Laws and Rules in future; and 

• achieving a greater degree of consistency than currently exists in the designation of provisions as 

conduct provisions as between each of the National Laws and Rules. 

Recommendation 3: 

The following principles should be adopted by Energy Ministers in deciding which provisions of the 

National Energy Laws and Rules should be designated as conduct provisions (and by the AEMC in 

making recommendations to the SCER): 

(a) A provision should prima facie be designated as a conduct provision if: 

(i) a contravention of the provision will have or be likely to have a direct and foreseeable 

detrimental effect on another identifiable market participant or end user of energy 

services; and 
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(ii) the purpose of the provision is to confer a right or benefit on, or prevent harm to, the 

identifiable market participant or end user of energy services who is or is likely to be 

affected by the contravention, as distinct from conferring a right or benefit on, or 

preventing harm to, market participants or end users as a class. 

(b) Conversely, a provision should prima facie not be designated as a conduct provision if: 

(i) the purpose of the provision is to establish or support a regulatory process or the 

structure or operation of the market, so that it is more appropriate for the provision to be 

enforced only by the regulator, who can apply regulatory discretion; or 

(ii) the risk associated with non-compliance with the provision is better or more efficiently 

able to be managed by the market participant or end user of energy services who is or is 

likely to be affected by the contravention. 

(c) A provision should not be designated as a conduct provision if the provision requires the payment 

of an amount of money determined in accordance with the Law or Rules to AEMO or another 

Registered participant – in this case the obligation is enforceable under section 72 of the NEL and 

section 91H of the NGL and does not need to be designated as a conduct provision. 

Recommendation 4: 

The National Electricity Regulations, the National Gas Regulations and the National Energy Retail 

Regulations should be amended so that the following provisions are designated as conduct provisions: 

(a) Preventing or hindering access – NEL, s157; 

(b) Connections framework – the provisions of the NEL and NER listed in Part A of Appendix 6. 

(c) Connections framework – the provisions of Chapter 5A of the NEL and Part 12A of the NGL listed 

in Part B of Appendix 6; 

(d) Retail support rules – the provisions in Part 5 of the NERR; 

(e) 'B2B' life support equipment rules – clause 124(1)(a), (b) and (c), clause 124(2) and clause 126 of 

the NERR; and 

(e) Pre-contractual obligations in the energy marketing rules – clause 62 of the NERR. 

Issue 8: Is the conduct provisions regime suitable for third parties (such as retail customers) who are 

adversely affected by a breach of a conduct provision, to seek the types of remedies available in respect 

of a conduct provision? 

Conclusion – Issue 8: 

The conduct provisions regime is available for third parties (such as end use/retail customers) who are 

adversely affected by a breach of a conduct provision to seek the types of remedies available in respect 

of a conduct provision. However the conduct provision regime is unlikely to be widely used for individual 

actions as other, lower cost mechanisms will be preferred. 

Issue 9: Are there benefits in extending the right to bring an action for breach of a conduct provision to 

end use/retail customers, giving them the power to directly recover damages or seek compensation 

(rather than the regulator doing so on their behalf)? 

Conclusion – Issue 9: 

The existing conduct provisions regime would permit end use/retail customers to bring an action either 

individually or collectively for breach of a conduct provision in circumstances where they are able to 

demonstrate loss or damage caused by the contravention. However, other avenues for redress are more 

likely to be used by retail customers, especially small customers. There does not appear to be any need 

for express provisions permitting representative actions by consumers under the National Laws and 
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Rules. 

Issue 10: Which participant obligations (if any) would be appropriate for such third party enforcement 

action? 

Conclusion – Issue 10: 

In view of its limited application to retail customers, there are no additional participant obligations that we 

consider should be added to the conduct provisions regime in order to facilitate third party enforcement 

action. 

Issue 11: Who should have the power to impose a civil penalty? 

Conclusion – Issue 11: 

The current avenues for the imposition of civil penalties are: 

• the imposition of a fixed penalty by the AER, through the issuing of an infringement notice; and 

• the imposition of a penalty up to the maximum permitted amount by a court, on application by the 

AER. 

These avenues remain appropriate. 

Issue 12: Should industry participants be able to seek the imposition of a civil penalty by a court? 

Conclusion – Issue 12: 

Industry participants should not be able to seek the imposition of a civil penalty by a court. 

Issue 13: Should third parties be able to seek the imposition of a civil penalty? 

Conclusion – Issue 13: 

Third parties should not be able to seek the imposition of a civil penalty by a court. 

Issue 14: Are the existing civil penalty rates set at a level which is sufficient to act as a deterrent? How 

should the quantum of a civil penalty be determined in line with current norms? 

Conclusion – Issue 14: 

The existing civil penalty rates are set at a level that will not be a sufficient deterrent to contraventions of 

the National Laws and Rules in some circumstances. However, the civil penalty rates apply to a very wide 

range of provisions across a wide range of legislative and regulatory instruments – the current rates are 

low by comparison with current norms in some respects, and high by comparison with current norms in 

other respects. The current approach represents a simple and flexible enforcement regime that can be 

used to support a continually evolving regulatory framework, with a high degree of delegated rule-making 

power. This conclusion supports a model in which a single penalty level at the current maximum rate is 

retained for the majority of contraventions. 

On the basis of this assessment we conclude: 

(a) Subject to the conclusions which follow, the current maximum civil penalty rates should be 

retained. 

(b) There may be a basis for the higher rate of $1,000,000, which currently applies only to rebidding 

civil penalty provisions, to apply to a limited number of other contraventions which involve 

culpability and intent or have the potential to result in significant financial gain or to have 

significant adverse impacts on other market participants or consumers. 

(c) An assessment of this issue would require a targeted review, including the opportunity for further 

stakeholder consultation. 

(d) The maximum penalty rate for contraventions of the rebidding rule should be set by reference to a 
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multiple of three times the gains derived from the contravention by the person found to have 

contravened the rule. 

Recommendation 5: 

The SCER should consider initiating a further targeted review, including the opportunity for further 

stakeholder consultation, to assess whether there are any specific additional provisions of the National 

Energy Laws, Regulations or Rules that should attract the higher maximum penalty rate of $1,000,000 for 

bodies corporate and $200,000 for individuals. Such a review may be more appropriate after a period of 

further experience with the operation of the NECF. 

Recommendation 6: 

The NEL should be amended to provide that the maximum penalty for a rebidding civil penalty provision 

is the higher of $1,000,000 (being the current maximum) and a multiple of three times the total value of 

the benefits derived from the contravention by the person found to have contravened the provision. 

Recommendation 7: 

The SCER should consider whether this is an appropriate time for a uniform increase in civil penalty rates 

to reflect changes in the value of money since the current penalty rates were set. 

Issue 15: Is the penalty level for regulator infringement notices in accordance with current norms? 

Conclusion – Issue 15: 

The penalty level for regulator infringement notices is within the range of current norms. 

Recommendation 8: 

The SCER should consider whether this is an appropriate time for a uniform increase in infringement 

notice penalty rates to reflect changes in the value of money since the current penalty rates were set. 

Additional civil penalty issues: What criteria should govern which provisions should be prescribed as 

civil penalty provisions? 

Recommendation 9: 

There is benefit in developing a common set of principles to be applied by Energy Ministers in 

determining which provisions of the National Energy Laws and Rules should be designated as civil 

penalty provisions. 

Such principles should include consideration of: 

(a) the size of any possible economic benefit or detriment that could be caused by a breach of the 

provision; 

(b) the importance of the provision to the operation of the electricity or gas system; 

(c) the importance of the provision for the achievement of the objectives of the National Energy 

Laws; and 

(d) the difficulty in investigation and enforcement of breaches of the provision. 

Issue 16: Is there a continuing role for criminal offences? 

Conclusion – Issue 16: 

The current regime providing for a small number of criminal offence provisions should be retained. 

Issue 17: Do the current arrangements for court proceedings remain appropriate for the effective 

enforcement of the National Energy Laws? 

Conclusion – Issue 17: 

The current arrangements for court proceedings remain appropriate. 
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Issue 18: How might the current regulatory design of the civil penalty regime be simplified? 

Conclusion – Issue 18: 

There are no clear areas in which the civil penalties regime can or should be simplified by comparison 

with the Regulatory Powers Bill or other regimes. However, the drafting should be clarified to ensure that 

the AER may bring proceedings for recovery of a civil penalty in respect of past breaches of the National 

Laws and Rules, and not only in circumstances where there is a subsisting breach. 

Recommendation 10: 

Section 61(1) of the NEL, section 231(1) of the NGL and section 291(1) of the NERL should be amended 

to provide that: 

The Court may make an order, on application by the AER on behalf of the Commonwealth, declaring that a 

person has breached a provision of this Law, the Regulations or the Rules that is not an offence provision. 

Corresponding amendments should be made to section 61(2) of the NEL, section 231(2) of the NGL and 

section 291(2) of the NERL. 

Issue 19: Is the current design of the infringement notice regime in accordance with other comparable 

regimes? 

Conclusion – Issue 19: 

The current design of the infringement notice regime is in accordance with other comparable regimes in 

material respects, subject to two exceptions: 

• the National Energy Laws allow the AER to issue an infringement notice up to 12 months after it 

forms the belief that there has been a breach of a civil penalty provision, while comparable 

regimes impose a limit of 12 months after the contravention is alleged to have taken place; and 

• the National Energy Laws permit the AER to serve an infringement notice if it has reason to 

believe that a person has breached a civil penalty provision, while comparable regimes require 

the regulator to have reasonable grounds to believe that a person has breached a civil penalty 

provision. 

Recommendation 11: 

The NEL, NGL and NERL should be amended so that they are consistent with the Regulatory Powers Bill 

in relation to: 

• the time period within which infringement notices may be issued; and 

• the requirement that the regulator must have reasonable grounds to believe that a contravention 

has occurred. 

Issue 20: Do the provisions dealing with corporate liability need to be updated to ensure they are in line 

with current legal standards? 

Conclusion – Issue 20: 

Some aspects of the corporate liability provisions under the National Energy Laws are inconsistent with 

current legal standards and best practice. These aspects should be updated so that they are consistent 

with corresponding regimes administered by the ACCC, ASIC and ACMA and with the recommendations 

of the ALRC Principled Regulation Report. 

Recommendation 12: 

The corporate liability provisions in the National Energy Laws should be amended so that: 

• a new provision is included establishing a defence for individuals where they have acted honestly 

and reasonably and ought, having regard to all the circumstances of the case, fairly to be 

pjkm A0125744819v9 120361249 8.11.2013 page 179 



    

excused; and 

• section 86 of the NEL, section 289 of the NGL and section 305 of the NERL should be amended 

to provide that if an officer or an employee commits an act that is within 'the actual or apparent 

scope of their authority' (as distinct from being an act 'within their capacity as an officer or 

employee', as under the current provisions), the corporation is taken to have contravened that 

provision. 

Issue 21: Do the provisions dealing with evidentiary matters need updating to ensure they are in line with 

current legal standards? 

Conclusion – Issue 21: 

The provisions dealing with evidentiary matters in the National Energy Laws do not need updating to 

ensure they are in line with current legal standards. 

Issue 22: Should the search warrant provisions be standardised in line with more modern drafting 

precedents? 

Conclusion – Issue 22: 

The current search warrant provisions in the National Laws remain appropriate and need not be changed. 

Issue 23 (new): Should the AER have the power to compel the provision of oral evidence under oath? 

Conclusion – Issue 23: 

The AER should have the power to compel the provision of evidence under oath. This is an important 

investigative tool which is available to other regulators. 

Recommendation 13: 

The National Energy Laws should be amended to give the AER the power to require a person to provide 

information on oath or affirmation where the information to be provided relates to a matter that 

constitutes, or may constitute a contravention of the National Laws or Rules. 
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