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1 Background and request 

The Standing Council on Energy and Resources (SCER) has provided the Energy 
Networks Association (ENA) with a draft of the Statutes Amendment (National Electricity 
and Gas Laws—Information Collection and Publication) Bill 2013 (SA) (draft Bill) and 
accompanying draft explanatory statement.   

The draft Bill contains a number of amendments that are directed at how claims for 
confidentiality over information provided to the Australian Energy Regulator (AER) are to 
be made and the information that is required to accompany such claims, as well as 
amending a number of the provisions of the National Electricity Law and National Gas 
Law (Laws) that deal with the disclosure by the AER of information that has been given to 
it in confidence.  

The ENA has asked Gilbert + Tobin to conduct a review of the workability of the proposed 
amendments, and to specifically review the draft Bill with respect to two proposed (and 
related) amendments: 

 the inclusion of a requirement that if a person wishes, in complying with a 
regulatory information instrument, to provide information to the AER on a 
confidential basis, the person must include information about any detriment that 
might be caused to a person if the information were to be disclosed by the AER 
and the reasons why any such detriment may be considered as outweighing the 
public benefit to disclose the information; and 

 the removal of the current requirement that if the AER wishes to disclose 
information provided pursuant to a regulatory information instrument, the AER 
provide an initial disclosure notice and a further disclosure notice before the 
disclosure of the relevant information once the specified period in the Laws has 
expired. 

In section 2 of this report we set out a summary of our findings on the above points and 
sections 3 and 4 contain a more detailed examination of these issues. 

2    Summary of findings 

We consider that the proposed amendments set out in the draft Bill are generally 
workable and do not introduce unintended consequences, with the exception of two 
matters detailed below.    

(a) Requirement on person providing information on a confidential basis to identify 
public benefits of disclosure and why detriment that may be caused by disclosure 
outweighs public benefits 

The draft Bill includes a requirement that if a person wishes, in complying with a 
regulatory information instrument, to provide information to the AER on a confidential 
basis, the person must include information about any detriment that might be caused to a 
person if the information were to be disclosed by the AER.  The person is also required to 
set out the reasons why any such detriment may be considered as outweighing the public 
benefit of disclosing the information.  We consider that the requirement to set out reasons 
why any detriment may be considered as outweighing the public benefit should not be 
mandated.  The primary reasons for this are that a person responding to a regulatory 
information instrument is not necessarily in a position to first, identify the relevant public 
benefits that may arise from disclosure, and second, to meaningfully balance any 
detriment against the public benefits. 
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(b) Removal of requirement to issue an initial disclosure notice and a further disclosure 
notice when disclosing information given pursuant to a regulatory information 
instrument  

The draft Bill also proposes removal of the current requirements that if the AER wishes to 
disclose information provided pursuant to a regulatory information instrument, the AER 
provide an initial disclosure notice followed by a further disclosure notice.  We consider 
that there are two potential areas of concern with the proposed amendments to these 
provisions, as set out below. 

 First, the proposed amendments as drafted appear to operate to remove the 
requirement that the AER must wait until after the “restricted period” (as that term is 
defined in the Laws) has expired before disclosing the information.  If the 
amendments did operate in this way this could potentially frustrate the safeguard 
that exists in the Laws which provide for review of a decision of the AER to disclose 
information. 

 Second, the proposed amendments do not provide the person to whom detriment 
may be caused an opportunity to understand the basis upon which the AER has 
determined that either no detriment will be caused, or if detriment will be caused, 
that the public benefit from disclosure outweighs that detriment, and to have the 
opportunity to respond to the AER’s reasons.  This is not consistent with the 
requirements of procedural fairness insofar as the party liable to be directly 
affected by the decision is not given the opportunity to be heard – that is, they are 
not given the opportunity of ascertaining the relevant issues that form the basis of 
the AER’s proposed decision and to respond to those issues. 

The following sections of this report examine each of the above issues. 

3 Proposed new provisions relating to the information that must 
accompany a claim for confidentiality 

The Bill would insert the following provision in to the Laws: 

 If a person wishes, in complying with a regulatory information instrument, to 
 provide information to the AER on a confidential basis, the person must, when the 
 information is provided to the AER— 

 (a) make a claim of confidentiality; and 

 (b)  in providing reasons in support of the claim, include information about any 
  detriment that might be caused to a person if the information were to be 
  disclosed by the AER and the reasons why any such detriment may be 
  considered as outweighing the public benefit to disclose the information.1 

Other proposed amendments provide that information is not to be regarded as being 
provided to the AER on a confidential basis (or to be confidential in any other respect) 
unless it is subject to an express claim of confidentiality that is made when the 

                                                      
 
 
 
1 Statutes Amendment (National Electricity and Gas Laws—Information Collection and Publication) Bill 2013 (SA), sections 6 
and 18. 
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information is provided to the AER and that a claim of confidentiality must include reasons 
in support of the claim.2 

The requirement for the person making the claim of confidentiality to provide reasons in 
support of the claim is understandable.  The further requirement for a person, in 
complying with a regulatory information notice who wishes to provide that information on 
a confidential basis to include information about any detriment that might be caused to a 
person if the information were to be disclosed by the AER is also understandable.  A 
person giving information to the AER in response to a regulatory information notice may 
be expected to be in a position to provide such information, although if the detriment that 
may be caused if the information is disclosed to a third party, the person may need to 
obtain information about that detriment from the third party. 

However, the requirement for the person making the claim of confidentiality to include in 
their reasons in support of the claim, why the detriment that might be caused from the 
disclosure of the information may be considered as outweighing the public benefit to 
disclose the information is not necessarily within the knowledge of the person making the 
claim of confidentiality.  It is not reasonable to expect a person making a claim of 
confidentiality to identify the nature of the public benefits that may arise from the 
disclosure of information.  The identification of such benefits, and the balancing of any 
detriment that might be caused if information is disclosed with the public benefit of 
disclosure, is properly a task to be undertaken by the AER.  Mandating that persons who 
wish to make a claim of confidentiality to identify public benefits that may arise from 
disclosure of information and to undertake an assessment of why the detriments from 
disclosure may be considered to outweigh those benefits would require such persons to 
speculate as to matters that they may have little knowledge about. 

One reason that a person wishing to make a claim of confidentiality may not have 
knowledge about the identification of public benefits and how any detriment may be 
weighed against those benefits is because there is very little information in the public 
sphere about what regulators with disclosure powers regard as public benefits and the 
process that those regulators go through in weighing detriments against benefits.  It is not 
common practice for regulators to publish information disclosure decisions.   

In the recently published explanatory statement accompanying the AER’s draft 
confidentiality guidelines, the AER does not set out the nature of the public benefits that 
may be relevant to a disclosure decision, other than to refer generally to “public benefits 
such as the effect on the long term interests of consumers”.3  In response to a submission 
from the Council of Small Business Australia that the AER should set out in the guideline 
how it will interpret the words “detriment” and “public benefit” for the purposes of 
administering the test, the AER responded that it had provided information on the types of 
information it proposes to disclose and the categories into which service providers must 
classify claims for confidentiality and that this provides sufficient insight into what the AER 
considers are key detriments and public benefits.4  However, the types of information that 
the AER considers should be made public and the categories of information that may be 
confidential does not provide any insight into the nature of the public benefits that the 
AER may identify as arising from the disclosure of information. 

                                                      
 
 
 
2 Statutes Amendment (National Electricity and Gas Laws—Information Collection and Publication) Bill 2013 (SA), sections 4 
and 16. 

3 AER, Draft Confidentiality Guideline: Explanatory Statement – Better Regulation, August 2013, pp 20, 32.  
4 AER, Draft Confidentiality Guideline: Explanatory Statement – Better Regulation, August 2013, pp 22-23. 
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The AER has accepted in the process of the development of the confidentiality guidelines 
that the AER will not purport through the confidentiality guidelines to require a service 
provider claiming confidentiality to address public benefits as part of the confidentiality 
template.5  However, the AER indicates that it would be interested to know if a service 
provider has a view as to the public benefits of disclosure and how they might be weighed 
against the detriments if the information is disclosed, and therefore encouraged service 
providers to address these types of public benefits in their reasons for confidentiality 
claims.6 

In the same vein, the SCER may wish to consider an amendment to the draft Bill which 
would provide that if a person wishes, in complying with a regulatory information 
instrument, to provide information to the AER on a confidential basis, in providing reasons 
in support of the claim, the person may include information on the reasons why the 
detriment that may be caused if the information is disclosed may outweigh the public 
benefit to disclose the information. 

4 Proposed amendments to provisions dealing with the 
disclosure of information where no detriment is caused or the 
public benefits outweigh the detriment caused 

The Bill sets out proposed amendments to section 28ZB of the National Electricity Law 
and section 329 of the National Gas Law.  The relevant provisions as they current exist in 
the Laws provide (in brief): 

1 The AER is authorised to disclose information given to it in confidence after the 
“restricted period” if the AER is of the opinion: 

(a) that the disclosure of the information would not cause detriment to the 
person who has given it or to the person from whom that person received it; 
or 

(b) that, although the disclosure of the information would cause detriment to 
such a person, the public benefit in disclosing it outweighs that detriment; 

2 However, before disclosing the information the AER must give the person who 
gave the information or, if the AER is aware that the person who gave the 
information in turn received it from another person and is aware of that other 
person’s details, that person: 

(a) an initial disclosure notice stating: (i) that the AER wishes to disclose the 
information, specifying the nature of the intended disclosure; (ii) that the AER 
is of the opinion that either the disclosure would not cause detriment, or that 
if it did, the public benefit in disclosing it outweighs the detriment; and (iii) 
that the person, within the period specified in the notice, may make 
representations to the AER not to disclose the information; and 

                                                      
 
 
 
5 AER, Draft Confidentiality Guideline: Explanatory Statement – Better Regulation, August 2013, p 23. 
6 AER, Draft Confidentiality Guideline: Explanatory Statement – Better Regulation, August 2013, p 23. 
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(b) the AER’s decision setting out the reasons why the AER: wishes to make the 
disclosure; and is of the opinion that either the disclosure would not cause 
detriment, or that if it did, the public benefit in disclosing it outweighs the 
detriment; 

3 The AER is then required to consider every representation made to it by a person 
given an initial disclosure notice within the time specified in the notice (which must 
not be less than five business days after the date the initial disclosure notice is 
given to the person); 

4 If, after considering the representations, the AER wishes to disclose the 
information, the AER must give the person given the initial disclosure notice: 

(a) a further disclosure notice stating: (i) that the AER wishes to disclose the 
information, specifying the nature of the intended disclosure; (ii) that the AER 
is of the opinion that either the disclosure would not cause detriment, or that 
if it did, the public benefit in disclosing it outweighs the detriment; and 

(b) the AER’s decision setting out the reasons why the AER: wishes to make the 
disclosure; and is of the opinion that either the disclosure would not cause 
detriment, or that if it did, the public benefit in disclosing it outweighs the 
detriment. 

The term “restricted period” is defined in the Laws as being a period of five business days 
after (a) an initial disclosure notice has been given; or (b) a further disclosure notice has 
been given, whichever is the later.7 

In summary therefore, before the AER discloses information given to it in confidence 
(regardless of whether the information is provided on a voluntary basis or in response to 
the exercise of a compulsory power), the AER must: 

 provide the relevant person with an initial disclosure notice and provide them with 
at least five business days to respond to that notice; 

 provide the relevant person with a further disclosure notice that takes into account 
the responses to the initial disclosure notice; and 

 wait until the expiry of the restricted period, which would appear in most cases to 
be five business days after the further disclosure notice has been given. 

The third requirement, to wait until the expiry of the restricted period is important in order 
to provide a person wishing to challenge the AER’s decision to disclose information with a 
meaningful opportunity to do so.  A person whose interests are adversely affected by an 
“information disclosure decision”8 may apply to the Australian Competition Tribunal 
(Tribunal) for review of the decision.9  Any such application for review must be lodged 
with the Tribunal no later than five business days after the date of the last notice given 

                                                      
 
 
 
7 National Electricity Law section 28ZB(8); National Gas Law section 329(8). 
8 Relevantly defined to mean, in the National Electricity Law, a decision to disclose information made by the AER under section 
28ZB, and in the National Gas Law, a decision to disclose information made by the AER under section 329 (see National 
Electricity Law section 71A and National Gas Law section 244). 

9 National Electricity Law section 71S; National Gas Law section 263. 
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under section 28ZB (in the case of the National Electricity Law) or section 329 (in the 
case of the National Gas Law).10  An application for review has the effect of staying the 
operation of the AER’s decision until the earlier of 20 business days or the making of a 
determination by the Tribunal in respect of the application.11 

The draft Bill proposes amendments to section 28ZB of the National Electricity Law and 
section 329 of the National Gas Law which change the application of those provisions 
with respect to information provided to the AER in order to comply with a regulatory 
information instrument.  The amendments retain the existing framework set out above 
with respect to all other information provided to the AER on a confidential basis. 

The proposed changes with respect to information provided pursuant to a regulatory 
information instrument appear to have the following effect: 

If the AER wishes to disclose information provided pursuant to a regulatory 
information instrument which has been provided in confidence, the AER must give 
the person who gave the information to the AER (or if the AER is aware that person 
received it from another person, and is aware of that other person’s details, that 
other person): 

(a) a written notice stating: that the AER wishes to disclose the information, 
specifying the nature of the intended disclosure; and that the AER is of the 
opinion that either the disclosure would not cause detriment, or if it did cause 
detriment, that the public benefit in disclosing it outweighs that detriment; 
and 

(b) the AER’s decision setting out the reasons why the AER: wishes to make the 
disclosure and is of the opinion that either the disclosure would not cause 
detriment, or if it did cause detriment, that the public benefit in disclosing it 
outweighs that detriment. 

There are two main concerns that arise from the proposed amendments. 

The first is that the person to whom detriment may be caused is not provided with an 
opportunity to respond to the reasons for the AER’s disclosure decision.  The AER is 
required, in considering whether it is of the opinion that disclosure would not cause 
detriment, or if it would, the public benefit outweighs the detriment, to consider the 
reasons and information the person providing the information gave to the AER in making 
a claim for confidentiality at the time the response to the regulatory information instrument 
was given.  However, the proposed amendments do not require the AER to provide the 
person to whom detriment may be caused with an opportunity to understand the basis 
upon which the AER has determined it is of the requisite opinion and to respond to those 
reasons.   

As noted above, there is very little information generally available as to how regulators 
with disclosure powers assess the public benefits that disclosure may give rise to, and 
how detriments may be balanced against any such benefits.  Particularly in this light, 
when making a claim of confidentiality, a person could have little or no information as to 
the particular public benefits that a regulator will identify as arising from a particular 

                                                      
 
 
 
10 National Electricity Law section 71S(4); National Gas Law section 263(4). 
11 National Electricity Law section 71S(5); National Gas Law section 263(5). 
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disclosure.  As a matter of procedural fairness, where the AER is considering whether to 
rely on its disclosure powers, a person who may be adversely affected by that decision 
should be provided with an opportunity to understand the basis upon which the decision 
is proposed to be made, and an opportunity to respond to that.  

The second concern is that the proposed amendments may (inadvertently) operate to 
curtail effective review of disclosure decisions associated with information given pursuant 
to a regulatory information notice.  This arises because the notice given in respect of such 
information is not defined to be either an “initial disclosure notice” or a “further disclosure 
notice”.  The defined term “restricted period” is tied to a period of time after an initial 
disclosure notice or a further disclosure notice, whichever is the later.  Therefore, the 
restriction in subsection (1), that, following the restricted period the AER is authorised to 
disclose information if it is of the requisite opinion, does not have a clear application to 
information provided in order to comply with a regulatory information instrument.  The 
proposed amendment to repeat the requirement not to disclose until the restricted period 
has expired in new section 28ZB(1a)(b)(ii) (National Electricity Law) and new section 
329(1a)(b)(ii) further complicates the interpretation of this issue. 

A minor amendment could be made to existing subsection (8) to ensure that after giving 
the relevant notice in respect of information provided pursuant to a regulatory information 
instrument, the AER must wait until five business days have expired before disclosing the 
information.  Such an amendment would ensure that effective review of a disclosure 
decision relating to information provided pursuant to a regulatory information instrument 
remains available to a person to whom detriment may be caused if information is 
disclosed by the AER.  This amendment is shown below (with proposed text in blue, 
double underlined): 

 (8) In this section— 

  restricted period means a period of 5 business days after— 

   (a) in relation to information to which subsection (1a)(a) applies, the 
    notice given under subsection (1b)(a); 

   (b) in relation to information to which subsection (1a)(b) applies: 

    (i) an initial disclosure notice has been given under this 
     section; or 

    (ii) a further disclosure notice has been given under this 
     section, 

    whichever is the later.  
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